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[Received March 1, 1963 - F.C.C.] 
Before the 
FEDERAL COMMUNICATIONS CoMAISSION 
Washington 25, D.C. 

In re Application of 
MILLERS RIVER TRANSLATORS, INC. BPTT-733 
For Construction Permit, Television | 
Translator, Channel 72, Athol, Massachusetts ) 


PETITION FOR RECONSIDERATION 


* * * 


[48] 

15. Athol, Massachusetts -- the community for which the Com- 
mission has authorized the translator station herein complained of, for 
the alleged purpose of rebroadcasting the programs of WBZ-TV, Boston -- 
is located approximately 18 miles from WRLP's studio and transmitter 
and is within the City Grade Service contour of WRLP. WBZ- TV, 

Boston (which is approximately 60 miles from Athol) like WRLP is 
affiliated with, and normally and regularly carries, the full network 
schedule of NBC. Thus, the Commission has authorized a translator 
station, in WRLP's prime and principal service area, to carry the id- 
entical network programs of WRLP. It will be painfully obvious that 

the inevitable effect of such a duplication of the network service of 
WRLP in the heart of its service area can only be either to drive the 
station from the air completely or significantly curtail its ability to 
maintain and expand local programming services responsive to the needs 


and interests of the people in its service area -- all for the seemingly 


useless purpose of 


[49] 
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[49] 
bringing from a distance of sixty miles the network programs ofa 
Boston station already available on WRLP and Boston local live pro- 
grams which must surely be of relatively little interest to the popula- 
tion in this essentially rural area. 
I. Standing of Petitioner 

16. The operation of the translator station here complained of 
within the service area of WRLP and carrying the same network programs 
as are carried by WRLP will result in the loss by WRLP of a significant 
number of its viewers. This loss of viewing audience by WRLP will, 
in turn, adversely and significantly affect the ability of WRLP to obtain 
revenues from both local and national advertisers. Thus, WRLP will 
suffer significant economic injury and revenue loss as a direct result 
of the operation of the Millers River Translator station authorized by 


the Commission. 


* 


[61] 
EXHIBIT A 


September 18, 1962 


Mr. Burton E. Newton, President 
Millers River Translators, Inc. 
Athol, Massachusetts 


Dear Mr. Newton: 


Following up on your telephone call to Mr. Knode at his home on Sat- 
urday, September 15th and to your letter of September 16th, we will be 
pleased to grant permission to the Millers River Translators, Inc. or- 
ganization to rebroadcast signals from the nearest NEC Network trans- 
mitter, WWLP in Springfield, Massachusetts or WRLP in Greenfield, 
Massachusetts.’ This conforms to our long standing policy covering 
situations such as yours. 


[62 
F ] 
For your information, Mr. William Putnam is President of both WWLP 
and WRLP. | 

Sincerely 


Paul Rittenhouse 
Regional Manager. 
NEC Station Relations 


[62] 
EXHIBIT B 


September 20, 1962 


Mr. Burton E. Newton 
President 

Millers River Translators, Inc. 
Athol, Massachusetts 


Dear Mr. Newton: 


I am advised by NBC that you have sought permission to rebroadcast 


our network programs over your proposed translator system. 


This letter will serve as our official authorization for you to rebroad- 
cast those NBC programs from our station WRLP, and also for such 

local originations as may emanate from WRLP. | 
Very sincerely yours, 


William L. Putnam 
President 
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EXHIBIT C 
NATIONAL BROADCASTING COMPANY, INC. 


A Service of Radio Corporation of America 
RCA Building, Radio City, New York 20, New York 


* * * 


February 14, 1963 


Mr. William L. Putnam 
President, WWLP 
Springfield, Massachusetts 


Dear Bill: 


In answer to your letter of February 4, 1963 calling attention to the fact 


that the FCC has granted a translator construction permit to Millers 


River Translator, Inc. BPTT733 to rebroadcast in Athol, Massachusetts 
the signal of WBZ-TV. 


I call your attention to my letter of September 18, 1962 addressed to Mr. 


Newton, President of Millers River Translators, Inc. 


We have not given permission to Mr. Newton to rebroadcast NBC pro- 
grams as transmitted by WBZ-TV. We did give permission to Mr. 
Newton to broadcast the NBC programs from the nearest NBC affiliate. 
In this case, the nearest affiliate would be either WWLP, Springfield, 
or WRLP, Greenfield, Massachusetts. 


I am enclosing a copy of my September 18th letter. 


Cordially, 


Paul Rittenhouse 
Regional Manager 
NBC Station Relations 


Enclosure 
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[Rec'd March 22, 1963 - F.C.C.] 


MOTION TO DISMISS 
"PETITION FOR RECONSIDERATION" 


* * * 


[86] 
Our conclusion is further based upon a poll 


[87] 

taken by the Selectmen in Athol: Of 484 responses, 471 favored the re- 
broadcast of Channel 4 in Boston and only 11 preferred the rebroadcast 
of Channel 32 in Greenfield. | 

The claim is made by Springfield that Athol is inthe “heart of the 
WRLP service area. I do not know whether this is true and I have no 
knowledge or information concerning the bases upon which the Commis- 
sion determines the service areas of television stations. 3 I do know, how- 
ever, based upon my own personal observation that the great majority 
of television receivers in Athol can receive WRLP only by means of a 
cable system and that only a small portion of the viewers can view this 
station directly. In addition, I have been advised that based upon an ARB 
1960 Television Coverage Study for the State of Massachusetts, that 
WRLP is not credited with coverage in Worcester County, in which Athol 
is located. Further, Iam also advised that Athol is in fact within the 
service area of WBZ-TV and that the Commission's license for that 


station carries with it a requirement that WBZ-TV serve Athol as well 


as all other areas and communities within such authorized service area. 
Further, based upon my knowledge, the Commission should be advised 
that Athol is located in a hollow; and I believe that as a result it does 


not receive the signal of WBZ-TV. 
* * * * | * 


[92] ; 


[92] February 3, 1961 


Bellows Falls Cable Corporation 
Bellows Falls, Vermont 


Mohawk Valley Television, Inc. 
Athol, Massachusetts 


Gentlemen: 

The purpose of this letter is to set forth in writing the terms of 
an agreement reached between my group (Springfield Television Broad- 
casting Corporation, licensee of Station WRLP, Channel 32, Greenfield, 
Massachusetts, and its associated translator stations now authorized to 
rebroadcast the signals of Station WRLP) and your group (Mohawk Valley 
Television, Inc., and Bellows Falls Cable Corporation, operators of 
CATV facilities in Athol-Orange, Massachusetts and Bellows Falls, 
Vermont). 

In an effort to adjust certain differences which have arisen between 
your group and mine, it is mutually agreed as follows: 

1. Your group will forthwith effect the necessary arrangements 
for the reception on the Athol-Orange community antenna system of the 
broadcast signal of Channel 32, and such signal will be received through- 
out each and every broadcast day that this agreement shall remain in 
force, except where such reception may be prohibited by order of a court 
or other governmental agency having jurisdiction, or made impossible 
by strike, fire, flood, wind storm or other Act of God. It is further under- 
stood that the signal of Channel 32 will be carried on the Athol-Orange 
community antenna system on Channel 4. 

2. Beginning not later than September 1, 1961, your group will 
likewise effect arrangements for the reception of Channel 32, or translator 
stations now licensed to my group, on the community antenna systems 
which you operate in Claremont and Bellows Falls. 

3. Your group agrees in receiving the signals of stations licensed 
to my group to take all measures practicable to assure the reception at 
the television receivers of the subscribers to your group's community 
antenna services of said signals in the best quality practicable to the 


signals of any other station received by means of your group's community 


: [93] 


antenna systems covered by this letter agreement. 


4. When a particular program is broadcast by Station WRLP or 


translator stations now licensed to my group, and is therefore available 
to your subscribers on the channel regularly utilized in Athol-Orange, 
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Bellows Falls and Claremont to carry WRLP's programs, the same 
program will not simultaneously be received on any other channel on 
said cable systems, it being understood that any programs broadcast 
by WRLP in black and white or color will be guaranteed to be of a high 
quality and that in the event any such program broadcast shall fall 
below the accepted quality standards of the industry, the instant pro- 
hibition against simultaneous duplication of that particular program will 
not apply. It is further understood that the instant non-duplication commit- 
ment shall not be applicable to Athol-Orange until 30 days after micro- 
wave facilities are in operation in that community. The foregoing non- 
duplication commitment shall not be applicable to Bellows Falls, if my 
engineers and your engineers agree, or in the event of disagreement an 
engineer selected by them concludes, that this non-duplication require- 
ment would leave one or more of the 5 channels on your CATV system 
without a program service. It is further agreed that with regard to 
Bellows Falls and the aforementioned intention of the parties to sub- 
mit the decision to their respective engineers, and if necessary, a third 
mutually selected engineer, that any final decision arrived upon in this 
manner shall be considered as being "final" for a period of at least ten 
months. | 

5. My group, as long as you comply with the instation agreement, 
will interpose no objection to your receiving by means of your various 
community antenna systems in Athol-Orange, Claremont and Bellows 
Falls, all signals broadcast by WRLP (Channel 32) and its associated 
translator stations, it being understood that my group does not thereby 
warrant that other persons may not claim property rights in said pro- 
grams. However, it is understood that our group will not participate in, 
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or aid or abet in any way, any actions of any nature whatsoever at law 
or equity either to enjoin your group from the reception of the signals 
broadcast by stations in our group or for damages, with respect to 
programs broadcast by our stations and received by means of your 
community antenna systems. 

6. In the event your group or groups associated with you through 
common ownership hereafter install or acquire CATV systems in other 
communities within the area served by stations operated by my group, 
each of us will undertake in good faith to reach an agreement with re- 
spect to such operations along lines similar to those set forth in this 
letter. 

7. My group agrees forthwith, upon the receipt of the returned 
and duly executed copy of this letter and upon your receiving the signals 
of WRLP on Channel 4 on the Athol-Orange community antenna system, 
to take appropriate steps to dismiss the objections theretofore filed 
with the Federal Communications Commission to certain microwave 
authorizations, which are the subject matter of FCC Docket No. 13614. 
As long as your group complies with this agreement no opposition or pro- 
test will be filed by our group to any application by your group for micro- 
wave facilities to serve Athol-Orange, Claremont and Bellows Falls or 
to any application for renewal of license or modification of construction 


permit for any such station or stations. 


[94] 

8. It is understood that this agreement will be binding upon the 
parties, their heirs, successors and assigns for a period of three years, 
and shall continue in force as between the present parties and/or their 
associates so long as our respective groups operate television and CATV 
systems in the general area now served by WRLP, without prejudice to 
either group complying with any lawful order of the Federal Communi- 
cations Commission or other governmental authority having jurisdiction 


with respect to either group. 


; [95] 


In the event that this letter correctly states the terms of our 


understanding please so indicate by affixing the signature of an officer 


of your groups in the space provided. 
Very truly yours, 


SPRINGFIELD TELEVISION 
BROADCASTING CORPORATION 
By | 

Accepted: President 

MOHAWK VALLEY TELEVISION, INC. 


By 
President 


BELLOWS FALLS CABLE CORPORATION 


President 


[95] 
WBZ-TV CHANNEL 4 


Westinghouse Broadcasting Company, Inc. 
1170 Soldiers Field Road 
Boston 34, Mass. * st 


| 
July 3, 1962 


Mr. Burton E. Newton 

President 

Millers River Translator Corporation 
Box 246 

Athol, Massachusetts 


Dear Mr. Newton: 

This is in answer to your letter of June 26, 1962, requesting per- 
mission for the Millers River Translator Corporation, Athol, Massachusetts, 
to rebroadcast the signals of Station WBZ-TV over a proposed community 
translator system for the Athol area, such translator to be located in or 
near Athol, Massachusetts. It is my understanding that this is a non- 
profit group being organized to set up such a translator system for Athol. 


[95] 
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Station WBZ-TV welcomes the opportunity to cooperate with you 
in bringing television service to the residents of this community, and 
we are pleased to give you the permission you request. In view of the 
possible rights and interests of others (i.e. networks, film suppliers, 
sponsors, labor unions, etc.) in our broadcasts, and for other reasons, 
it is necessary that our consent to the rebroadcast of our programs 
be given with the understanding that we may, in our sole and absolute 
discretion, revoke the permission granted herein at any time and with- 
out advance notice and with the further understanding that the rebroad- 
casts of Station WBZ-TV's signals by you shall be subject to the follow- 


ing terms and conditions: 


1. That you will operate the said system pursuant to any legal 
requirements imposed by any federal or state regulatory agency 


and all other applicable laws and requirements. 


2. That the permission given is limited to electronic signals and 
conveys no right of any kind to the programs broadcast by Station 
WBZ-TV or information contained herein, it being understood that 
you will obtain the consent of the networks with which the station 
is affiliated and of any other party or parties having any property 
right or other interest in any of our programs or in the content 
thereof. 


3. That you are not authorized to rebroadcast any shows or pro- 
grams as to the rebroadcast of which WBZ-TV is 
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prohibited from giving its consent. Such shows may include, but 


are not limited to, feature films, syndicated films and cartoons. 
As to such shows, you agree to obtain the right to rebroadcast 
from the film company or other legal entity from which Station 
WBZ-TV obtained its right to telecast such shows. 


4, That you agree to indemnify and save WBZ-TV, its officers, 


96 
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directors, agents, stockholders, and employees harmless from 
and against any liability arising from your rebroadcast of the 
| 
signals of Station WBZ-TV, and from any expense occasioned in 


connection therewith. 


5. That you will not authorize, cause, permit or enable anything 
to be done whereby any of the WBZ-TV programs rebroadcast 
by you may be used for any purpose other than rebroadcasting by 
your translator station for direct reception by the general public 
in places where no admission is charged, and that you will not 
authorize, cause, permit, or enable anything to be done whereby 


a recording or film or otherwise is made of a WBZ-TV program. 


6. That you will not delete from any program rebroadcast any 


commercial continuity or spot announcement occurring during or 


directly before or after such program. 
| 

7. That WBZ-TV shall not incur any liability because of its failure 
to broadcast, and thereby make available to you for rebroadcast 
purposes, any or all programs regardless of the cause of such 


failures. | 


If the foregoing meets with your approval, please indicate your agreement 
by signing and returning to us the enclosed copy of this letter. 
Very truly yours, 


By /s/ Kenneth MacDonald 
Acting General Manager 


Date July 3, 1962 
AGREED TO: 


By 
Date 


[108] " 
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[Rec'd. April 11, 1963, F.C.C. ] 


REPLY OF SPRINGFIELD TELEVISION BROADCASTING CORPORATION 


* * * * * 


[114] 

14, Admitting his ignorance of the coverage of WRLP and WBZ- 
TV of Athol, he notes that an ARB survey shows that WBZ-TV circulates 
in Worcester County and then, in remarkably contradictory fashion, ad- 
mits that WBZ-TV does not serve Athol. 

15. Mr. Newton next refers to a poll (without revealing either 
the methods employed in conducting the poll, the persons behind the 
poll or the manner in which the poll was supervised) to support a pre- 
ference of the people of Athol for WBZ-TV rather than WRLP.L/ As 
we have pointed out, the public interest is to be determined in this case 
by a consideration of the impact of the proposed translator service 
throughout WRLP's service not just in Athol. 

16. Mr. Newton is silent as to what, if any interest Athol's local 
newspaper has in the translator project. It would be instructive if 
Mr. Newton would advise whether the local newspaper, fearing competi- 
tion from WRLP for local advertising revenues (which competition it knows 
will never be created by WBZ-TV) does not constitute the major reason 
why Millers River insists upon 


7 


~/ In view of the recent Harris Committee hearings, it would seem the 
Commission should properly be wary of amateur polls. 


([115] 
duplicating WRLP’s programs from WBZ-TV rather than premising 
the reasoning upon an inherently incredible public preference for one 
NBC affiliate over another NBC affiliate. 
17. Mr. Newton next charges WRLP of misrepresentating that 
it is not in direct competition with the CATV system in Athol. This 


[116] 
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irresponsible charge is derived by careless reading of WRLP's petition. 
WRLP alleged and alleges that it is in direct competition with CATV 
systems within its entire service area. It did not allege nor does it 
now allege that it is in direct competition with the CATV system in Athol. 
18. Mr. Newton's next charge -- that WRLP used the Commission 
processes to "blackjack and pressure" the Athol CATV system into 
carrying its programs -- is derived simply from ignorance and misin- 
formation. The contents of the agreement which Mr. Newton attaches to 
his affidavit (apparently on the assumption that he is bringing something 
to the Commission's attention for the first time) was fully described and 


disclosed to the Commission in a "Joint Petition for Dismissal of Protest, 


Vacation of Stay and Termination of Hearing” filed in Docket No. 13614 
on March 29, 1961. | 


19. Mr. Newton's final charges concerning WRLP's allegations 


with respect to its financial position; the 

[116] : 

losses incurred by WRLP; and the programming of WRLP are irrespon- 
sible. Mr. Newton obviously has no knowledge whatsoever of the facts 
in these areas and could have none. His charges concerning the pro- 
gramming of WRLP are not consistent with the facts and could not be 
supported. WRLP stands upon its allegations in these areas which are 
supported by the facts and by the records of the Commission. 

20. The case is simply disposed of: Millers River does not have 
the authority required by the Commission Rules to rebroadcast WBZ-TV. 
Accordingly, Millers River's authorization must be set aside. Even if 
Millers River had the necessary authority, it has presented to the Com- 
mission absolutely no justification or excuse for duplicating WRLP's 
NBC network schedule in the heart of WRLP's Grade A contour. The 
Millers River proposal, in addition to being inconsistent with the Rules, 
is, from the standpoint of the interests of the public, senseless, useless 


and injurious. Since it is the public interest standard which must govern 


{116] 
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all of the Commission's actions, its grant of the application must be set 
aside. 
Respectfully submitted, 


McKenna & Wilkinson SPRINGFIELD TELEVISION 
a ie BROADCASTING CORPORATION 


Its Attorneys By /s/ James A. McKenna, Jr. 
April 11, 1963 /s/ Robert W. Coll 


[123] FCC 63-504 
MEMORANDUM OPINION AND ORDER 


35839 


By the Commission: Chairman Minow absent. 

1. The Commission has before it for consideration: (a) the above- 
captioned application; (b) a ‘Petition for Reconsideration" filed March 1, 
1963, by Springfield Television Broadcasting Corporation (Springfield), 
licensee of Television Broadcast Station WRLP (NBC), Channel 32, 
Greenfield, Massachusetts, directed against (a) above; (c) a "Motion to 
Dismiss ' Petition for Reconsideration’, filed March 25, 1963, by 
Millers River Translators, Inc. (applicant), directed against (b) above; 
and (d) a "Reply of Springfield Television Broadcasting Corporation" 
filed April 11, 1963. 

2. The above-captioned application, granted by the Commission 
January 30, 1963, authorizes the applicant to construct a UHF television 
broadcast translator station to serve Athol, Massachusetts, by rebroad- 
casting WBZ-TV (NBC), Channel 4, Boston, Massachusetts, on Output 
Channel 72. Construction of the translator is now in progress. On April 
23, 1963, the Commission denied Springfield's request for a stay of its 
action of January 30, 1963, granting the above-capitoned application. 
Millers River Translators, Inc., FCC 63-375. 

3. The Commission is faced with three issues for decision: (a) 


Since Springfield did not exercise its right to file a pre-grant peitition to 


ie [124] 
deny directed against the subject application, pursuant to Section 309(d) 
of the Act, or its right under the Rules to file an informal objection to 
the grant, is it now precluded ee filing its instant petition by virtue 
of Sections 1.84(b) and 1.84 (c) 2 ! ot the Commission's Rules?; (b) Has 
applicant received the rebroadcast authority required by Section 325 of 
the Act?; and (3) Will operation of the proposed television broadcast 
translator station have such an adverse economic effect on Springfield's 
Station WRLP as to destroy or degrade its ability to meet local needs ? 


Section 1.84(b) of the Rules provides. "Except where the Commission 
has denied an application for review without specifying reasons therefor, 
any party to the proceeding, or any other person aggrieved or whose 
interests are adversely affected by any action taken by the Commission 
or by the designatred authority, may file a petition requesting reconsid- 
eration of the action taken. If the petition is filed by a Berne who is not 
a party to 


[124] 


4. Springfield asserts, alternatively, that it has complied with the 


requirements of Section 1.84(b) and (c) of the Rules and that, in any event, 
the Commission was without authority to promulgate these rules in con- 
travention of the provisions of Section 405 of the Act. Springfield justifies 
its failure to file a pre-grant petition to deny, pursuant to Secticn 309(d) 
of the Act, or to otherwise present its objections to the Commission, on 
the basis that "Springfield did not feel that the Commission would act 
favorably on the Millers River proposal. . ."' Though this serves as an 
explanation of Springfield's delinquency, it is clear that it is an inade- 
quate justification for its failure to file a pre-grant petition to deny. 

Nor can the Commission give credence to Springfield's argument that 

the Commission is without authority to promulgate the cited rules; ar- 
guments similar to those now advanced by Springfield were considered 
and rejected by the Commission when it adopted the first version of 


these rules, In the Matter of Amendment of Part 1 of the Commission's 


Rules relating to Applications for Radio Facilities, FCC 61-358. The 
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16 
considerations stated there still apply. Accordingly, the Commission 
holds that Springfield's failure to raise the matter previously, or satis- 


factorily to justify this failure, as required by Section 1.84(b) and (c) 


of the Rules, renders its instant petition for reconsideration defective.’ 


17 (Continued) 

the proceeding, it shall state with particularity the manner in which he 
is aggrieved or his interests are adversely affected by the action taken, 
and shall show good reason why it was not possible for him to partici- 
pate in the earlier stages of the proceeding.” 


Section 1.84(c) of the Rules provides that, "A petition for reconsideration 
which relies on facts which have not previously been presented to the 
Commission or to the designated authority, as the case may be, will be 
granted only under the following circumstances: (1) The facts relied on 
relate to events which have occurred or circumstances which have changed 
since the last opportunity to present such matters; (2) The facts relied 
on were unknownto petitioner until after his last opportunity to present such 
matters, and he could not through the exercise of ordinary diligence have 
learned of the facts in question prior to such opportunity; or (3) The Com- 
mission or the designated authority determines that consideration of the 
facts relied on is required in the public interest." 

zy This paragraph relies on the historical considerations which led the 
Commission to conclude that it should very stringently limit the avail- 
ability of the petition for rehearing, filed pursuant to Section 405 of the 
Act, in cases where a precedent pre-grant petition to deny, pursuant to 
Section 309(d) of the Act had not been filed. 


[125] 

5. Notwithstanding the fact that the Commission has determined 
that the instant petition for reconsideration is defective it will follow its 
usual practice and, nonetheless, consider Springfield’s substantive argu- 
ments directed to the merits of the application. First, Springfield argues 
that applicant has failed to show the requisite rebroadcast consent from 
Station WBZ-TV.2/ In response, applicant has supplied a copy of its re- 
broadcast consent from Station WBZ-TV which provides, in relevant 
part, that "we are pleased to give you the permission you request". The 
Commission is satisfied that this statement, however conditioned for the 
benefit of WBZ-TV, satisfies the requirements both of the Act and of the 
Rules and constitutes adequate rebroadcast consent within the meaning 
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of both. The fact that WBZ-TV has retained rights in its rebroadcast 
consent does not provide any basis upon which Springfield can seek to 
enforce WBZ-TV's retained rights. : 

6. Springfield's remaining argument is that grant of the instant 
application will have an adverse economic impact on it asa result of the 
resultant duplication of its network programs, by Station WBZ-TV, with- 
in its predicted city grade contour in Athol. However, the Commission 
has no reason to change its earlier finding, in this proceeding (FCC 
63-375), that Springfield has not shown that Station WRLP provides 
service to Athol.» Consequently, the Commission is unable to find 
that grant of the instant application should have a cognizable economic 
effect on Springfield's operation. Other arguments advanced by the 
parties have been considered carefully by the Commission but are not 


considered to require independent discussion in view of the determin- 


ations reached above. This is especially true of arguments not timely 


made in the petition for reconsideration. 


ae | 
It is noted that the NBC network apparently has not consented to 


the applicant rebroadcasting its programs on WBZ-TV although it is 
willing to allow its network programs on WRLP to be rebroadcast by 
the applicant. 


a/ Inter alia, the Commission notes both that the 1960 ARB County 
Report for Massachusetts does not indicate that petitioner's station 
serves Athol, compare Capital Cities Broadcasting Company WTEN, 

24 R.R. 1067, 1070, and that applicant has furnished an uncontroverted 
affidavit of its president stating that, "I do know, however, based upon 
my own personal observation that the great majority of viewers in Athol 
can receive WRLP only by means of a cable system and that only a small 
portion of the viewers can view this station directly." In fact, Springfield's 
reply indirectly concedes that Athol is not within its service area. 
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7. The Commission wishes to make it clear that this decision in ; 
no way affects the right of Springfield also to construct and operate | 
a UHF translator in Athol rebroadcasting WRLP, if it wishes to do So. 
As we noted in our decision of April 23, 1963, on Springfield's petition 
for stay (FCC 63-375), Springfield actually had a construction permit 
for such a translator in Athol for a considerable period of time; how- i 
ever, it has chosen not to construct and operate the station, and, pur- | 
suant to its request, the Commission on May 1, 1963, dismissed a pend- fl 
ing application for extension of ie he 

Accordingly, IT IS ORDERED this 29th day of May, 1963, that 
Applicant's "Motion to Dismiss ' Petition for Reconsideration'" IS 
GRANTED and that Springfield Television Broadcasting Corporation's 
"Petition for Reconsideration” IS HEREBY DISMISSED. 
FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Released: June 3, 1963 
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Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,957 


SPRINGFIELD TELEVISION BROADCASTING CORPORATION, 
| Appellant, 


Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
MILLERS RIVER TRANSLATORS, INC., 


Intervenor. 
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(i) 


AGREED STATEMENT OF THE 
QUESTION PRESENTED 


Whether the dismissal by the Federal Communications Commission 


of appellant's petition for reconsideration (timely filed pursuant to Sec- 
tion 405 of the Communications Act) directed against the Commission's 
grant without hearing of Intervenor's application for a television transla- 
tor station proposing duplication of the network programs carried by ap- 
plicant’s television broadcast station and the refusal of the Commission 
to set aside said grant and order an evidentiary hearing on the allegations 
in appellant's petition for reconsideration, were arbitrary, capricious and 


otherwise erroneous. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 

I. Appellant's Petition Presented Substantial and 
Material Questions of Fact Bearing Upon the 
Commission's Public Interest Responsibility, 
Particularly the Establishment and Preservation 
of Local Television Service, Which Required an 


Evidentiary Hearing for Proper Resolution 


Equally Arbitrary Was the Commission's Decision 
on Appellant's Allegations Regarding Intervenor's 


Authority To Rebroadcast the Programs of WBZ-TV . 


The Procedural Considerations Relied Upon by the 

Commission Below Cannot Justify Its Refusal To 

Order an Evidentiary Hearing : 
CONCLUSION 
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Appelke, 
MILLERS RIVER TRANSLATORS, INC., 


Intervenor. 


On Appeal from a Memorandum Opinion end Order of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Springfield Television Broadcasting Corpora- 
tion, licensee of UHF Television Station WRLP, Channel 32, Greenfield, 
Massachusetts: (a) from the action of the Federal Communications 
Commission publicly announced January 30, 1963 granting without hear- 
ing and without opinion the application of Millers River Translators, Inc. 
(Intervenor herein) for construction permit for a new UHF television 

| 
| 
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translator station to rebroadcast, in Athol, Massachusetts on Channel 
72, the signal of VHF television station WBZ-TV, Boston, Massachusetts 
(R. 36-38, 40-41) and (b) from a Commission Memorandum Opinion and 
Order, released June 3, 1963, dismissing without hearing Springfield's 
petition for reconsideration of the aforesaid action (R. 123-126). 


The jurisdiction of the Court is invoked under Section 402(b) (6) 
and Section 405 of the Communications Act of 1934, as amended (47 
U.S.C. Secs. 402(b) (6) and 405), Section 10 of the Administrative Pro- 
cedure Act (5 U.S.C. Sec. 1009), and Rule 37 of the Rules of this Court. 


STATEMENT OF THE CASE 


Since 1957, appellant has operated UHF television station WRLP 
broadcasting on Channel 32, Greenfield, Massachusetts (the only tele- 
vision station in Greenfield), which station is also authorized to identify 
itself on the air with Keene, New Hampshire and Brattleboro, Vermont 
as well as with Greenfield (R. 45-46). The area served by WRLP is 


largely rural in character, is not heavily populated, and is characterized 


by a few relatively scattered cities of modest size (R. 47). The popula- 


tions of the principal cities in the service area, according to the 1960 

U. S. Census, are Greenfield, 17,690; Athol, Massachusetts, 11,636; 
Brattleboro, Vermont, 11,734; Keene, New Hampshire, 17,562; Clare- 
mont, New Hampshire, 13,563; and Bellows Falls, Vermont, 3,831 (R. 47). 


WRLP, on the average, operates about 121 hours per week and 
normally and regularly carries the full schedule of programs provided 
by the NBC network (R. 46). In addition, WRLP also normally and regu- 


larly produces and carries numerous local live programs (R. 46). During 
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the 1962 Composite Week,! 11.8% of the 121 hour, 55 minute schedule 


of WRLP consisted of local live programs (R. 46). These programs, in 
addition to dealing with matters of particular local interest to Green- 
field, also concerned events of particular local significance to such 
communities as Brattleboro and Gillford, Vermont, Keene and Win- 
chester, New Hampshire and West Townsend, Vermont (R. 46). Numer- 
ous local live programs are of particular interest to the population of 
Athol, Massachusetts — the community, as we shall see, around which 
the controversy in this case revolves (R. 46). For example, in the 
Spring of 1963, WRLP engaged in a series of programs in conjunction 
with the Athol school system (R. 46). | 


WRLP, operating on UHF in this modest rural market and com- 
peting with community antenna television systems throughout its service 
area (R. 53, 115), operated at very substantial losses during the first 
four full years of its operation, specifically, $65,420 (1958); $54,568 
(1959); $34,181 (1960); and $31,292 (1961) (R. 47-48). In 1962, WRLP 
showed a profit for the first time in its history: approximately $25 


(R. 47-48). | 


On August 17, 1962, Millers River Translators, Inc., a non-profit 
organization chartered by the Commonwealth of Massachusetts with 
approximately eight hundred subscribers (R. 84-85) (Intervenor herein), 
applied to the Commission for a construction permit to establish a UHF 
television translator station for the purpose of rebroadcasting, on Chan- 
nel 72, the programs of television station WBZ-TV, the NBC affiliate in 
Boston, Massachusetts, approximately sixty miles from Athol (R. 1-15, 


1 once each year, the Commission chooses at random seven dates — one for 
each day of the week — which it designates the ''Composite Week." Broadcast 
licensees, particularly in filing for renewal of license and, sometimes, in con- 
nection with other applications (e.g. power increases), must analyze, in accord- 
ance with categories defined by the Commission, the programming carried dur- 
ing the seven days specified as the "Composite Week."" The Commission accepts 
the results of such analysis as more or less typical of a station's past operations 
unless the licensee explains, for particular reasons. that acceptance of the 

analysis for such purpose would be misleading. 
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41, 48), Thus, the proposed translator would duplicate all of the 


network programs carried by appellant's station. 


Athol is located approximately eighteen miles from WRLP's 
studio and transmitter and is within the predicted theoretical City 
Grade Service Contour of WRLP (R. 48, 122).” However, in 1958, 
appellant had applied for, and had been granted (on March 25, 1959), a 
construction permit for its own television translator station to serve 
Athol (R. 46). Appellant did not undertake construction of this facility 
and, on March 1, 1963, returned the permit for cancellation stating, 
"For a number of reasons, it was ultimately considered not desirable 
to construct this station. Springfield was frankly under the impression 
that the construction permit had been cancelled. This is apparently 
erroneous. Accordingly, Springfield is now requesting that the con- 


struction permit bedeleted.” (R. 46) 


Although the Commission in its decision herein makes much of 
appellant's unused construction permit for Athol and draws a number of 
critical inferences (see particularly R. 122 and 125-126), we emphasize 
that Intervenor below unequivocally conceded (in responding to appel- 
lant’s petition for reconsideration) that the service of WRLP is actually 
available to Athol and that the service of WBZ-TV is not available to 
that community (R. 87). Intervenor's president, a resident of the area, 
stated, '. . . based upon my own personal observation . . . the great 
majority of television receivers in Athol can receive WRLP only by 
means of a cable system and... only a small portion of the viewers 


can view this station directly . .. . the Commission should be advised 


1 At the same time, intervenor applied for, and, after amendments, was sub- 
sequently awarded, construction permits for three additional UHF television 
translator stations in Athol to rebroadcast the signals of WHDH-TV, CBS affili- 
ate, Boston; WGBH-TV, educational, Boston; and WMUR-TV, ABC affiliate, 
Manchester, New Hampshire (R. 40-41). WRLP did not challenge below, nor 
does it here challenge, the Commission's grant of these applications (R. 53). 


2 At least 80 dbu — the minimum that a station is required to place over the 
"entire principal community to be served" (Rule 3.685 (a)). 


A) 


that Athol is located in a hollow; and I believe that asa result it does 


not receive the signal of WBZ-TV." (R. 87) 


WRLP's presence on the "cable system," referred to by inter- 
venor, arises from an agreement entered into (and subsequently ap- 
proved by the Commission) between appellant and the community antenna 
television system in Athol on February 3, 1961 — almost two years 
after appellant had obtained its construction permit for a translator 
station (R. 92-94, 115). This agreement provides that WRLP’s signal 
will be carried on the CATV system in Athol and that that system will 
not duplicate WRLP's programs on any other channel (R. 92-94).* Thus, 
appellant, after it had obtained its authorization for its own translator, 
found itself exclusively on the CATV system in Athol — a system which 


had not previously carried appellant's station. 


Television translator stations, such as Intervenor sought to estab- 
lish in Athol, are low power (limited to a maximum of 100 watts as 
opposed to the 5,000,000 watt maximum for regular UHF stations, Rules 
4.735(b) and 3.614(b) ) facilities which may operate on either UHF or 
VHF (Rule 4.701) for the purpose of retransmitting the signal of another 
station on a channel other than that of the station rebroadcast ("transla- 
tion") (Rule 4.701(a) ) to "provide a means whereby the signals of tele- 
vision broadcast stations may be retransmitted to areas in which direct 
reception of such television stations is unsatisfactory . . : ." (Rule 
4.731(a) ). The television translator station may operate on an un- 
attended basis (Rule 4.734); it may only retransmit the signal of another 


station, i.e. it is not permitted to originate programming of any kind 
ee | 


: Appellant's agreement with the Athol CATV system was the ultimate result 
of a hearing ordered by the Commission on June 28. 1960 (Docket No. 13614) on 
appellant's objection to the authorization of a common carrier microwave serv- 
ice which would have brought a sixth television channel to the CATV system in 
Athol which did not then carry WRLP. In re Applications of New England Micro- 
wave Corporation, FCC 60-736. The CATV system thereafter agreed to carry 
WRLP and not to duplicate its programs, which agreement was approved by the 
Commission and the hearing proceeding terminated (R. 92-94, 115). 
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(Rule 4.731); and the operator of such a station must obtain the prior 
written consent for rebroadcast "of the station whose signals or pro- 
grams are to be retransmitted." (Rule 4,784(b), cf. 47 U.S.C. Sec. 
325(a) ). 


When Intervenor filed for the construction permit here in ques- 
tion, it represented to the Commission that it had the necessary re- 
broadcast authority from WBZ-TV (R. 44) based upon a letter dated 
July 3, 1962 (R. 84-85) from the Acting General Manager of WBZ-TV 


to Intervenor's president which letter stated, in pertinent part (R. 95-96): 


Station WBZ-TV welcomes the opportunity to co- 
operate with you in bringing television service to 
the residents of this community, and we are 
pleased to give you the permission you request. 
In view of the possible rights and interests of 
others (i.e. networks, film suppliers, sponsors, 
labor unions, etc. in our broadcasts, and for 
other reasons, it is necessary that our consent to 
the rebroadcast of our programs be given with the 
understanding that we may, in our sole and abso- 
lute discretion, revoke the permission granted 
herein at any time and without advance notice and 


with the further understanding that the rebroad- 
casts of Station WBZ-TV's signals by you Shall be 


Subject to the following terms and conditions: 


1. That you will operate the said system pur- 
suant to any legal requirements imposed by 
any federal or state regulatory agency and 

all other applicable laws and requirements. 


2. That the permission given is limited to 
electronic signals and conveys no right of any 
kind to the programs broadcast by Station 
WBZ-TV or information contained herein, it 
being understood that you will obtain the con- 
sent of the networks with which the station is 
affiliated and of any other party or parties 
having any property right or other interest in 
any of our programs or in the content thereof. 


‘ Emphasis supplied throughout this brief unless otherwise indicated. 
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3. That you are not authorized to rebroadcast 
any shows or programs as to the rebroadcast 
of which WBZ-TV is prohibited from giving its 
consent. Such shows may include, but are not 
limited to, feature films, syndicated films and 
cartoons. As to such shows, you agree to 
obtain the right to rebroadcast from the film 
company or other legal entity from which | 
Station WBZ-TV obtained its right to telecast 
such shows. 


* * * * 


Approximately one month after Intervenor had filed the application 


in question, its president received (R. 95) the following letter from the 
Regional Manager of NBC Station Relations denying the network's re- 

broadcast authority insofar as WBZ-TV was concerned but granting it 
with respect to appellant's station (R. 61): ; 


Dear Mr. Newton: 


Following up on your telephone call to Mr. Knode 

at his home on Saturday, September 15th and to | 
your letter of September 16th, we will be pleased 

to grant permission to the Millers River Trans- 
lators, Inc. organization to rebroadcast signals from 
the nearest NBC Network transmitter, WWLP in 
Springfield, Massachusetts or WRLP in Greenfield, 
Massachusetts. This conforms to our long standing 
policy covering situations such as yours. 


For your information, Mr. William Putnam is Presi- 
dent of both WWLP and WRLP} 
Very shortly thereafter, Intervenor's president received (R. 85) 
the following letter from appellant's president (R. 62): 


Dear Mr. Newton: 


I am advised by NBC that you have sought permis- 
sion to rebroadcast our network programs over 
your proposed translator system. 


: NBC has adhered to its position on this score as expressed in a later letter 
written subsequent to the Commission's grant of the Intervenor's application 


®. 63). 
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This letter will serve as our official authorization 
for you to rebroadcast those NBC programs from 
our station WRLP, and also for such local origina- 
tions as may emanate from WRLP. 

Intervenor did not file with the Commission or otherwise bring to 
its attention the foregoing correspondence between it, NBC and appel- 
lant (Cf. R. 84-85) and, on January 30, 1963, the Commission publicly 
announced that it had granted without hearing all four of Intervenor's 
applications for construction permits for translator stations including 
that which proposed rebroadcast of WBZ-TV (R. 41). 


Thereafter, appellant timely filed, pursuant to Section 405 of the 
Communications Act (47 U.S.C. Sec. 405) and Rule 1.84, a petition for 
reconsideration directed against the Commission's grant of the trans- 
lator which would rebroadcast WBZ-TV (R. 40-65). Claiming standing 
as a "person aggrieved or whose interests would be adversely affected" 
(47 U.S.C. Sec. 405) because of the proposed duplication of its network 
programs resulting in "loss of viewing audience" which would cause 
"significant economic injury and revenue loss" (R. 49), appellant urged 
the Commission to set aside its grant and designate the application for 
evidentiary hearing (R. 60). Appellant argued: (1) that, in view of the 
position stated by NBC in its September 18 letter to Intervenor's Presi- 
dent} denying its authority to carry the network programs from WBZ- 
TV, Intervenor clearly did not have the rebroadcast authority required 
by Commission Rules (Rule 4.784(b); see also 47 U.S.C. Sec. 325(a) ) 
and that Intervenor's persistence in representing to the Commission 
that it had unlimited authority to rebroadcast WBZ-TV "may well re- 
flect upon its basic qualifications to be a licensee" (R. 49-51, 51); 

(2) that, in any event, rebroadcast authority which WBZ-TV had given 
Intervenor in its July 3, 1962 letter clearly contained, as a condition 


precedent, a requirement that Intervenor obtain NBC's consent for the 


‘ Appellant attached a copy of the NBC letter to its petition (R. 61). 


9 


rebroadcast of its programs and that Intervenor‘s failure to obtain that 
consent rendered WBZ-TV's authority ineffective (R. 110-112); and 
(3) that, even if it could be found that Intervenor had the rebroadcast 
authority required by the Rules, the duplication of appellant's network 
programs from a distant station within the heart of appellant's service 
area — with appellant struggling with a UHF facility on a marginal 
financial basis and willing to permit rebroadcast of those same NBC 
programs from its facilities — would substantially and needlessly ad- 
versely affect appellant's ability to continue to operate or provide local 
programming to its service area contrary to the public interest 

(R. 52-55).” | 


Accordingly, appellant asked the Commission to designate the 


translator application for evidentiary hearing on the following issues 
(R. 43-44): | 


1. To determine what arrangements, if any, Millers 
River Translators, Inc. has with Television | 
Broadcast Station WBZ-TV or National Broad- 
casting Company, Inc. to supply network, film | 
shows or other program material to the proposed 
television translator station. 


i Appellant did not raise this point in its original (March 1, 1963) Petition for 
Reconsideration since, at that time, appellant had not seen the WBZ-TV letter 
(Cf. R. 50). The point was raised by appellant in its reply (filed April 11. 1963) 
to Intervenor's Motion to Dismiss appellant's petition (R. 110-112). Although 
the WBZ-TV letter (but not the letters from NBC and appellant) had apparently 
been filed by Intervenor with its application (R. 85). an insufficient number of 
copies was supplied so that it did not appear with that copy of Intervenor's appli- 
cation available for public inspection (R. 110) 


We now note, however, that the letter does not appear in this record as part 
of Intervenor's application (R. 1-15) although it does appear as ‘part of Inter- 
venor's Motion to Dismiss appellant's petition (R. 95-96). | 


r The Court will realize that a television station derives a great percentage 
of its revenues from spot announcements (local or national) sold adjacent to net- 
work programs. The station's rate for these spots depends upon the number of 
persons watching the network shows on its particular station. Hence, if persons 
watch an NBC network program on WBZ-TV, rather than on appellant's station, 
appellant's rates for the "adjacencies” and thus its revenues must diminish. 

See Carter Mountain Transmission Corp. v. FCC, __U.S. App! D.C. _ se 
F.2d__, 25 R.R. 2055 (May 23,1963), 
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To determine whether Millers River Translators, 
Inc. misrepresented or concealed, in a manner 
reflecting adversely upon its qualifications to be 

a broadcast licensee, the programs its translator 
station would carry or its authority to rebroadcast 
the programs of television station WBZ-TV. 


To determine, if Millers River Translators, Inc. 
has authority to carry the full program schedule 
of Television Station WBZ-TV, including NBC 
network programs, the impact of the proposed 
television translator station upon television broad- 
cast station WRLP and whether that impact will be 
such as to cause the demise of WRLP or affect the 
ability of WRLP to produce and maintain local live 
programming in the public interest. 


To determine whether such need, if any, aS may 

be found in the service area of the proposed trans- 
lator station for the programs of Television Station 
WBZ-TV, Boston is sufficient to outweigh such ad- 
verse effects, if any, as the translator station, 
operating as proposed, would have upon the opera- 
tion of Television Station WRLP. 

To determine, in light of the evidence adduced pur- 
suant to the foregoing issues, whether the public 
interest, convenience and necessity will be served 
by a grant of the above-entitled application. 


Since appellant had filed no "pre-grant" objection to Intervenor's 
application, it was faced with the provisions of Rules 1.84(b) and (c) 
which provide that, if a petition for reconsideration is filed by a "person 
who is not a party to the proceeding,” he shall show "good reason why it 
was not possible for him to participate in the earlier stages of the pro- 
ceeding" (Rule 1.84(b)) and, in the case of Rule 1.84(c), that if a petition 


for reconsideration "relies on facts which have not previously been 


presented to the Commission . . .[it] will be granted only under the 


following circumstances: 


"(1) The facts relied on relate to events which have 
occurred or circumstances which have changed 
since the last opportunity to present such matters; 


"(2) The facts relied on were unknown to petitioner 
until after his last opportunity to present such 
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matters, and he could not through the exercise of ordi- 
nary diligence have learned of the facts in question prior 
to such opportunity; or | 


(3) The Commission . . . determines that consideration 
of the facts relied on is required in the public interest." 

Prior to the amendment on September 13, 1960 (effective nienty days 
thereafter) of Section 309 of the Communications Act (47 U.S.C. Sec. 309), 
the only statutory remedies for persons desiring to make objections known 
to the Commission, called for the filing of objections no later than thirty 
days after the Commission had taken action under either the then Section 
309 (c) (so-called "Protest" provision), the then and current Section 405 
(relating to petitions for reconsideration), or, as was often the case, 
under both of these sections. The 1960 amendments to the Act eliminated 
the "protest" procedure of Section 309 (c) and substituted therefor a "pre- 
grant" objection procedure whereby a "'party in interest* is permitted to 
file a "petition to deny" an application prior to Commission action thereon 
(47 U.S.C. Sec. 309 (d)). Section 405 was left virtually unchanged by the 
Congress except for the addition of a proviso in that section that in the 
case of any petition for reconsideration relating to "an instrument of 
authorization granted without a hearing, the Commission .!. . shall take 


. . action within ninety days of the filing of such petition.” 


As "good reason" (Rule 1.84 (b)) for having failed to file a pre-grant 
objection to Intervenor's application, appellant alleged that, "in view of 
Commission pronouncements in its two reports on UHF translators (13 
RR 1561 and 15 RR 1708) and its recently expressed concern over duplica- 
tion of network services by VHF translators (23 RR 1565), Springfield did 
not feel that the Commission would act favorably upon the Millers River 
proposal to duplicate the network service of WRLP by rebroadcasting a 
distant station." (R. 55) | 


Appellant went on to argue that, in view of Intervenor's apparent 


lack of the required rebroadcast authority and the "very substantial 


and serious impact which operation of the Millers River translator as 
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proposed would have upon the maintenance and growth of local tele- 
vision service in the Greenfield, Massachusetts area" (R. 56), con- 
sideration of the matters presented was "required in the public 
interest" in accordance with Rule 1.84(c)(3) (R. 55-56). 


Finally, appellant argued that the "pre-grant" objection proce- 


dures of Section 309 of the Act are permissive only and that "neither 


the exercise of these rights nor a showing as to why such rights were 
not exercised can lawfully be made a condition to the utilization of the 
procedures specified by Section 405" which rights were conferred by 
Congress upon the public independent of the separate remedy of Sec- 
tion 309(d) (R. 57-70, 57). To the extent that Rule 1.84 has the effect 

or is intended to have the effect of limiting the rights conferred by 
Congress in Section 405, appellant urged that the rule is unlawful (R. 57). 


Concurrently with its petition for reconsideration, appellant, pur- 
suant to Rule 1.84(n), filed a separate request asking that the Commis- 
sion stay the effective date of its grant of Intervenor's application 
(R. 67-72). 


Thereafter, Intervenor moved to dismiss appellant's petition for 
reconsideration because of its failure to comply with the "requirements 
and conditions" of Rule 1.84 (R. 76-79, 76). Attached to the motion was 
an affidavit of Intervenor's president containing numerous factual 
assertions and allegations related to the extent and nature of appellant's 
service to Athol; the extent to which appellant operated at a loss; an 
alleged preference, based upon a "poll,"' of the public in Athol for WBZ- 
TV and other matters argumentative in nature (R. 81-96). Intervenor 


also opposed appellant's request for stay (R. 97-99). 


Appellant replied to the motion to dismiss (R. 108-116), traversing 
many of the factual allegations contained in the affidavit (R. 112-116). 


By Memorandum Opinion and Order released April 25, 1963 
(R. 121-122), the Commission, its Chairman and another Commissioner 
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dissenting and two other Commissioners absent (3-2), denied appellant's 


request for stay stating (R. 122): 


Although Athol is clearly within the predicted ¢ity 
grade contour of Station WRLP, we note that Sta- 
tion WRLP has itself applied for and been granted 

a construction permit for a UHF translator (W74AB)? 
to serve Athol, rebroadcasting WRLP's signals, 
apparently because Athol does not receive satisfac- 
tory service currently from WRLP. Under these 
circumstances we believe that the petitioner has 
failed to show that rebroadcast of Station WBZ- TV's 
signal by the proposed UHF translator would in would in any 
way affect the ability of the petitioner to (0 provide 
service to the Greenfield, Massachusetts area on 
Station WRLP, much less cause irreparable injury. 
For the same reasons we find that the petitioner has 
also failed to demonstrate any reasonable likelihood 
of succeeding on the merits of its Petition to Heny." 
[sic]. 


: WRLP has never constructed pursuant to this authoriza- 
tion, and on March 1, 1963, requested dismissal of its pend- 
ing application for extension of time to complete construc- 
tion and deletion of such construction permit [Commission 
footnote]. 


Thereafter, by Memorandum Opinion and Order released June 3, 
1963 and from which this appeal is directly taken (R. 123- 126), the 
Commission dismissed appellant's petition for reconsideration as 
"defective under Rule 1.84 (R. 124). | 


In thus disposing of appellant's petition, the Commission stated 
that it was faced with three issues: “',a) Since Springfield did not exer- 
cise its right to file a pre-grant petition to deny directed against the 
subject application, pursuant to Section 309d) of the Act, or its right 
under the Rules to file an informal objection to the grant, is it now pre- 
cluded from filing its instant petition by virtue of Sections 1.84(b) and 
1.84(c)+ of the Commission's Rules; (b) Has applicant [intervenor] 


5 The Commission's footnote which quoted the rules in question is omitted. 
The same rules are printed in Appendix A hereto. 
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received the rebroadcast authority required by Section 325 of the Act; 
and (c) Will operation of the proposed television broadcast translator 
station have such an adverse economic effect on Springfield's Station 
WRLP as to destroy or degrade its ability to meet local needs ?"' 

(R. 123) 


In disposing of these questions, the Commission held, first, that 
appellant's petition was "defective" under Rules 1.84(b) and (c) since 
appellant had failed to raise the matters contained in its petition previ- 


ously or "satisfactorily to justify this failure" and that the Commission 


had the power to adopt and enforce the rules in question, citing In the 


Matter of Amendment of Part 1 of the Commission's Rules Relating to 
Applications for Radio Facilities, 21 RR 1532 (1961) (R. 124) 


Next, the Commission, noting the absence of rebroadcast authority 
from the NBC network but intimating no position as to the significance 
of this fact (R. 125, Footnote 3), held that the July 3, 1963 letter to 
Intervenor's president from WBZ- TV "satisfies the requirements both 
of the Act and of the Rules and constitutes adequate rebroadcast consent 
within the meaning of both. The fact that WBZ-TV has retained rights 
in its rebroadcast consent does not provide any basis upon which Spring- 
field can seek to enforce WBZ-TV's retained rights.” (R. 125) 


Finally, the Commission held that it is "unable to find that grant 
of the instant application should have a cognizable economic effect on 
Springfield's [appellant's] operation." (R. 125) 


The Commission concluded by noting that its dismissal of appel- 
lant’s petition in no way affected appellant's right to apply for its own 
translator station in Athol and again noted that appellant had once had 
a construction permit for such a facility (R. 126). 


1 the decision referred to by the Commission did not actually relate to Rules 
1.84(b) and (c) which were promulgated after the decision in question. The deci- 
sion did, however, relate to a Rule 1.191(c) (since deleted) which had been adopted 
by the Commission shortly after the 1960 Amendments to the Act and was, in its 
thrust, much the same as Rule 1.84(b) and (c). 
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From the above action, this appeal is taken. 


STATUTES AND RULES INVOLVED 


Pertinent portions of the Communications Act of 1934, as amended 
(47 U.S.C. Sec. 151 et seq.) and the Rules of the Federal Communications 


Commission are printed in Appendix A hereto. 


STATEMENT OF POINTS 


1, The Commission's holding that it "is unable to find that grant 
of the instant application should have a cognizable economic effect on 
Springfield's [Appellant's] operation" is, in law, error; not supported 


by substantial evidence of record; and is arbitrary and capricious. 


2. The Commission's holding that Intervenor had rebroadcast 
authority from WBZ-TV adequate to satisfy the requirements of the Act 
and its rules was in law, error; was not supported by substantial evi- 


dence of record; and was arbitrary and capricious. 


3. The Commission's holding (by silence for the matter is not 
specifically referred to in the opinion) that Intervenor had rebroadcast 
authority from NBC or that such authority is unnecessary or irrelevant 
and its failure to dispose of this issue properly raised below is, in law, 
error; not supported by substantial evidence of record, and is arbitrary 


and capricious. 


4. The Commission's holding that Appellant, in the filing of its 
petition for reconsideration, failed to comply with Rule 1,84 and that 
the petition was "defective" under Rule 1.84 is not supported by sub- 


stantial evidence of record and is arbitrary and capricious. 


5. The Commission's holding that, by its Rule 1.84, it could law- 
fully condition the exercise of rights under Section 405 of the Act (47 


U.S.C. Sec. 405) either upon the filing of a "pre-grant” objection under 


Section 309(d) of the Act (47 U.S.C. Sec. 309(d)) or upon giving adequate 


excuse for the failure to file such an objection is in law, error. 


6. The Commission's failure, in view of the substantial and 
material questions of fact presented by the record below, to set aside 
its grant of the application and order an evidentiary hearing (as 
specifically requested by Appellant) was, in law, error and was arbi- 


trary and capricious. 


SUMMARY OF ARGUMENT 
I. 


Before granting any application, the Federal Communications 
Commission is required to make an affirmative finding that such action 


would serve the "public interest, convenience and necessity" 47 U.S.C. 


Sec. 309(a); Clarksburg Publishing Co. v. FCC, 96 U.S. App. D.C. 211, 


925 F.2d 511 (1955). If the Commission, for any reason, is unable to 

make the finding required by Section 309(a), it cannot grant the applica- 
tion but rather must designate the application for a hearing in which the 
applicant and all other parties in interest shall be permitted to partici- 


pate. 47 U.S.C. Sec. 309(e), Clarksburg Publishing Co. v. FCC, supra. 


Appellant, in objecting to the grant without hearing of an applica- 
tion for a television translator which would duplicate by rebroadcast 
from a distant station, the network programs carried by appellant's own 
station in a community within appellant's service area, placed before 
the Commission a situation which would tend to show, if established at 
a hearing, that grant of the license contravened the public interest, con- 
venience and necessity. Federal Broadcasting System v. FCC, 96 U.S. 
App. D.C. 260, 225 F.2d 560 (1955). The Commission's attempted resolu- 
tion of appellant's allegations without evidentiary hearing was arbitrary 
and capricious. Interstate Broadcasting Co., Inc. v. Fcc, _—iaUS.« App. 
Dc. __s, ___ F.2d __, 25 RR 2046 (April 30, 1963); Telanserphone, Inc. 
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v. FCC, 97 U.S. App. D.C. 398, 231 F.2d 732 (1956); Television Corpo- 
ration of Michigan, Inc. v. FCC, 111 U.S. App. D.C. 101, 294 F.2d 730 
(1961). The Commission was required to hold an evidentiary hearing 
with respect to appellant's allegations and its failure to do so was 
error. Wometco Enterprises, Inc.v. FCC, U.S. App/ D.C. __, 


314 F.2d 266 (1963); Hudson Valley Broadcasting Corp. v. FCC, _ U.S. 
App. D.C.__, ___ F.2d__, 25 RR 2074 (June 6, 1963). 


Il. | 


The Communications Act prohibits the rebroadcast by any station 


of the signal of another station without the express authority of the 
originating station. 47 U.S.C. Sec. 325(a), The rebroadcast authority 
which Intervenor purported to have with respect to its proposed trans- 
lator station was based solely upon a letter from the originating station 
which contained, as a condition precedent, the stipulation that Inter- 


venor obtain the concent of the NBC network. 
| 


Moreover, affiliation agreements between NBC and television 
stations normally contain a provision prohibiting the affiliated station 
from granting any rebroadcast authority with respect to network pro- 
grams without the consent of the network. The NBC network refused 
to grant Intervenor authority to rebroadcast its network programs from 
the station proposed by Intervenor. The Commission's holding that 
Intervenor had rebroadcast authority required by 47 U.S.C. Sec. 325/a), 
under these circumstances, was arbitrary, capricious and erroneous. 


Interstate Broadcasting Co., Inc. v. FCC, supra; Federal Broadcasting 
System v. FCC, supra. | 
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The Commission's dismissal of appellant's petition for recon- 
sideration filed under 47 U.S.C. Sec. 405 as "defective" because appel- 
lant had not filed a pre-grant petition to deny under 47 U.S.C. 309(d) 
and did not justify its failure so to proceed as required by Commission 
Rules 1.84(b) and 1.84(c), was arbitrary and capricious. The Commis- 
sion was required by its own Rules (Rule 1.84(c) (3)) to consider 
appellant's substantive allegations because "required in the public 
interest" and to designate Intervenor's application for evidentiary 


hearing. 47 U.S.C. Secs. 309(a) and (e). 


Moreover, the Commission could not lawfully, by its Rules 
1.84(b) and 1.84(c), modify the right of appellant to seek reconsidera- 
tion which was accorded by Congress in Section 405 of the Act either 


by requiring appellant to proceed under Section 309(d) or justify its 
failure so to proceed. American Broadcasting- Paramount Theatres, 


Inc, v. FCC, 113 U.S. App. D.C. 1, 303 F.2d 766 (1962). The pre-grant 


objection procedures of Section 309 are permissive only — not manda- 


tory — and, in Sections 309 and 405 of the Act, Congress conferred 
independent rights and remedies and neither provided, nor intended to 
provide, that the exercise of rights under Section 405 was to be in any 
way dependent or conditioned upon the utilization of the pre-grant 


objection procedures of Section 309. 
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ARGUMENT 


I 


Appellant's Petition Presented Substantial and 
Material Questions of Fact Bearing Upon the 
Commission's Public Interest Responsibility, 
Particularly the Establishment and Preservation 
of Local Television Service, Which Required) an 


Evidentiary Hearing for Proper Resolution 


Although the Commission apparently was satisfied (for we find no 
holding to the contrary) that appellant had established, through allega- 
tions of adverse economic impact, that it is a ‘person aggrieved or 
whose interests are adversely affected” with standing” to proceed 
under Section 405 of the Act (47 U.S.C. Sec. 405), it concluded, reach- 
ing the "merits" despite the procedural "defect" it found in appellant's 
petition, that it "is unable to find that grant of the instant application 
should have a cognizable economic effect" on appellant's operation. 

It is respectfully submitted that the Commission could not legally — 
with no significant findings of fact to support it and faced with substan- 
tial questions of fact material to its public interest responsibility — thus 
dispose, by bare conclusion alone, of appellant's allegations. Interstate 
Broadcasting Co., Inc. v. FCC, _—-U.S. App. D. Cus is F.2d 

25 RR 2046 (April 30, 1963); Telanserphone, Inc. v. FCC, 97 U.S. App. 
D.C. 398, 231 F.2d 732 (1956); Television Corporation of Michigan, Inc. 
v. FCC, 111 U.S. App. D.C. 101, 294 F.2d 730 (1961). In appellant's view, 
the questions raised could only be understood and disposed of rationally 
after evidentiary hearing and the Commission's failure so to proceed 
was error. Wometco Enterprises, Inc. v. FCC, U.S. App. D.C. 
314 F.2d 266 (1963); Clarksburg Publishing Co. v. FCC, 96 U.S. App. 
D.C. 211, 225 F.2d 511 (1955); McClatchey Broadcasting Co. v. FCC, 

99 U.S. App. D.C. 195, 239 F.2d 19 (1956), cert. denied, 353 U.S. 918 
(1957). | 
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The Commission is required, in any case, to make an affirmative 
finding that grant of an application before it would serve the "public 
interest, convenience and necessity.” 47 U.S.C. Sec. 309(a). "... [U]n- 
less the Commission is properly assured that its action will serve the 
public interest, it should not make any grant." Clarksburg Publishing 
Co. v. FCC, supra at 222, 522. 


If the Commission cannot make the affirmative finding specified 
in 47 U.S.C. Sec. 309(a) either because of a "substantial and material 
question of fact" presented to it by a "party in interest’ pursuant to 
47 U.S.C. Sec. 309(d) or if it "for any other reason is unable to make 
the finding specified in such subsection [47 U.S.C. Sec. 309(a)].. .", it 
has been directed by the Congress to "formally designate the applica- 
tion for hearing on the ground or reasons then obtaining... specifying 
with particularity the matters and things in issue but not including 
issues or requirements phrased generally.” 47 U.S.C. Sec. 309(e). 
The Congress also specified that, "Any hearing subsequently held upon 
such application shall be a full hearing in which the applicant and all 
other parties in interest shall be permitted to participate." 47 U.S.C. 
Sec. 309(e). 


Appellant below, proceeding under 47 U.S.C. Sec. 405 in a manner 
which unquestionably gave the Commission jurisdiction to reconsider its 


grant of Intervenor's application and proceed with the matters raised by 


appellant in accordance with law, ; alleged without serious contradiction 


as follows: 


1. That its UHF station carried substantial amounts 
of local live programming of particular interest to a 
number of small communities within its essentially 
rural'service area including Athol, Massachusetts. 


‘ Indeed the Commission, although ultimately dismissing appellant's petition 
as “defective,” assumed jurisdiction by touching upon the merits of appellant's 
allegations. 
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2. Based upon the Commission's own propaga- 
tion curves, its UHF station provides at least | 

City Grade Service to Athol. | 

3. That its UHF station has operated continu-_ 
ously since the inception of its service in 1957 at 
very substantial losses and showed no profit whatso- 
ever until 1962 when its profit was approximately 
$25. | 
4. That the duplication in Athol from a distant 

VHF station of its UHF station's own network pro- 
grams "will result in the loss by WRLP of a signi- 
ficant number of viewers" (R. 49); "affect the ability 
of WRLP to obtain revenues from both local and na- 
tional advertisers"; will "needlessly deprive WRLP 
of many more viewers than it can afford to lose), for. 
in its present position, it cannot afford to lose one 
viewer" (R. 54); and hence will significantly affect 
"the ability of the local television station to survive 
or to continue to provide local programming." (R. 54) 


5. That this injury was both senseless and needless 
from the public standpoint since the network programs 
which Intervenor proposed to bring to Athol via'trans- 
lator from Boston sixty miles away were readily avail- 
able from WRLP, eighteen miles away. 


That these allegations were of a substantial nature ue neither friv- 
olous nor immaterial — can hardly be doubted. Consistently the Com- 
mission — in considering ''slave"' television facilities, i.e! those which 
produce no local live programming at all whether translators, boosters 
or CATV systems — has recognized that such facilities being themselves 
of limited public benefit, must be carefully regulated in order to insure 
that they do not either destroy or significantly curtail reguiar commer- 


cial television operations providing the full range of public service, 


particularly local programming. Thus, in 1956, when the Commission 
first authorized television translator facilities (then, in the UHF band 


only), it specifically recognized ''that the use of translators in competi- 


tion with regular stations raises a number of serious questions” and 
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promised to consider such questions "as they arise,'’ Television Trans- 
lator Stations, 13 RR 1561, 1566 (1956). 


In 1957, the Commission considered (but then rejected) the pos- 
sibility of adopting a hard-and-fast rule which would prohibit translators 
in any area served by a regular commercial television station. Although 
it then failed to adopt the rule as representing a too inflexible approach 


to the problem, it reiterated its concern with the problems presented 


by situations exactly similar to that spelled out by appellant below, 
Television Translator Stations, 15 RR 1708, 1711 (1957): 


| we think the question of translators in com- 
munities and areas with regularly assigned stations 
should be considered in light cf such factors as the 
terrain in the area, the existence of a community 
antenna system, the type of regularly authorized 
television station, i.e. satellite, non-network, etc., 
the coverage of the proposed stations, the economic 
factors, the distance of the translator station from 
the regular station, etc. Such factors as these, we 
believe, should be thoroughly considered in the con- 
text of each case before determining whether a trans- 
lator should be disallowed. We feel that such a pro- 
cedure represents a more effective means of dealing 
with the problem and will enable us better to deter- 
mine, in light of the particular circumstances, whether 
the advent of a translator will, infact, deter the es- 
tablishment and growth of a local television station. 


As the Commission's experience with "slave" television facilities 
grew, it found that the operation of such facilities had a particularly ad- 
verse impact upon regular local television facilities where the device 
duplicated all or a part of the local station's programming. Steps were 
therefore taken'to avoid such situations. Thus, in the Business Radio 
Service (available for microwave facilities to service CATV systems), 
the Commission as recently as December 14, 1962, reiterating its con- 
cern with the "problem of competition caused by CATV systems (as well 
as by boosters, translators and satellite stations) to television stations 


in remote small communities," issued a Notice of Proposed Rule Making 
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proposing to grant microwave facilities in this part of the spectrum 
which would service CATV systems only on condition “that the CATV 
to be served would not duplicate any program being carried by the 
"local station,""* and on condition that, if the licensee or permittee of 
such local station so requests, the CATV would carry the signal of the 


local station without material degradation.’ Notice of Prop osed Rule 


Making in Docket No. 14895, 1 RR (Current Service, Part 3), p. 61:xix - 
9 
61:xx. ~ | 


The Commission's proper concern with the impact of these de- 


vices has most recently been considered by this Court (and the Com- 
mission's decision affirmed) in Carter Mountain Transmission Corp. 
v. FCC, U.S. App. D.C.__, __ F.2d__, 25 RR 2055 (May 23, 
1963). There, the Commission, after evidentiary hearing, concluded 
that "to permit appellant to bring in outside programs for the commun- 
ity antenna system on the basis proposed® would result in the ‘demise’ 
of the local television station... and the loss of service to a substan- 
tial rural population not served by the community antenna systems, and 
to many other persons who did not choose (or were unable) to pay the 


cost of subscribing to the community antenna systems, and the need 
: Actually, under the proposed rules, any area within the predicted Grade A 
contour of the television station. This is a signal of lesser intensity than the 


City Grade signal placed by appellant over Athol 


: Pending final determination of the proposed rule making, no application in 
this service is being granted unless the applicant accedes to the proposed condi- 
tion (Notice of Proposed Rule Making. supra, para. 7). It will be! apparent to the 
Court that the impact upon local television of free television services (transla- 
tors, boosters, satellites) is, if anything, greater than that of a CATV system 
which is normally received only by paying subscribers. Hence, the Commission's 
reasoning with respect to CATV systems must, a fortiori, apply to translators, 
boosters and satellites. 


The Commission had offered the appellant a grant of its application on condi- 
tion that the CATV system carry the local station's programs and not duplicate 
them. As this Court stated, the proposed condition appeared to be, ‘a legitimate 
measure of protection for the local station and the public interest." Carter 
Mountain Transmission Corp. v. FCC, supra, 25 RR at 2060. This same condi- 
tion which would have satisfied Intervenor in Carter Mountain would, of course, 
have satisfied appellant (which offered its programs to the translator) here. 
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for the local outlet outweighed the improved service which appellant's 
proposed new facilities would bring to those who subscribed to the com- 
munity antenna systems.’ Carter Mountain Transmission Corp. v. FCC, 
supra, 25 RR at 2057. 


Appellant's allegations of fact below —- presenting, in terms of 
impact upon local television service, a situation identical to that which 
was before this Court in Carter Mountain — when viewed in light of the 
Commission's own policy pronouncements and actions with respect to 
fostering local television service, clearly presented a "situation which 
would tend to show, if established at a hearing, that grant of the license 
contravened the public interest, convenience or necessity ...." Fed- 
eral Broadcasting System v. FCC, 96 U.S. App. D.C. 260, 263, 225 F.2d 
560, 563 (1955). ‘The Commission therefore, in order to carry out the 
statutory requirement (47 U.S.C. Sec. 309(a)) that it find grant of the 
application to be in the public interest, was required to resolve the 
situation rationally upon the basis of adequate findings and conclusions 
supported by the record before it. Interstate Broadcasting Co., Inc. v. 
FCC, supra; Telanserphone, Inc. v. FCC, supra, Television Corporation 
of Michigan, Inc. v. FCC, supra. This, with due deference to the Com- 


mission, it did not do. 


Moreover, since appellant's allegations raised serious issues of 
material fact, the only way the Commission could properly resolve the 
conflict was by evidentiary hearing. 47 U.S.C. Sec. 309(e),; McClatchey 


Broadcasting Co. v. FCC, supra; Wometco Enterprises, Inc. v. FCC, 


supra. 


The Commission's sole apparent basis for refusing to order a 
hearing on appellant's allegations on this score (aside from its proce- 
dural grounds hereinafter discussed) is its finding that appellant "has 
not shown that Station WRLP provides service to Athol" and its conclu- 


sion, based thereon, that "the Commission is unable to find that grant 
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of the instant application should have a cognizable economic effect on 


Springfield's operation." (R. 125). This finding and conclusion, as 

shall now be demonstrated, were based upon the Commission's arbi- 
trary selection of but two facts from the record while ignoring other 
and more probative facts contradictory of the Commission's finding 


and conclusion. 


| 

The two facts selected by the Commission were these: (1) that 
appellant had once (in 1959) been itself granted (but never built) a con- 
struction permit for a translator in Athol for the purpose of rebroad- 
casting the programs of WRLP (R. 122, 125) and (2) that a 1960 ARB 
County Report for Massachusetts does not indicate that petitioner’s 
station serves Athol (R. 125). But the record as a whole shows as fol- 


lows: 


First, appellant alleged (R. 48) and the Commission ‘conceded 
(R. 122) that Athol is within the predicted (under the Commission's own 
published rules) City Grade Service contour of WRLP. As this Court, 
dealing with the Commission's television propagation curves for the 
prediction of television contours, has previcusly pcinted out to the Com- 
mission, Hall v. FCC, 99 U.S. App. D.C. 86. 93, 237 F.2d 567. 574 (1956): 


",,. the propagation curves are admissible tc prove 
contours even where the area may be abnormal.) Evi- 
dence of such abnormality would, of course, also be 
admissible and might outweigh the probative force 
of the propagation curves. [footnote omitted]. But 
appellants who rely upon the propagation curves), 
are not required to prove the area ncrmal, As we 
said in W. S. Butterfield Theatres, Inc. v. Federal 
Communication Commission, 99 U.S. App. D.C. 71, 
237 F.2d 552, 557: ‘The Commission's view that 

ad hoc exceptions to the rules are to be accepted 

on faith, while he who relies on the rule has the. 

burden in each case of re-establishing it by inde- 

pendent proof, is error.’ Certainly, if Spartenburg 
were asserted to be an abnormal area, it would be 
altogether fair to require that proof of the abnormal- 
ity be adduced by the parties relying thereon. Absent 


such proof, the propagation curves are applicable. 
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The Commission, with neither evidence nor specific allegation before it 
as to the field intensity of appellant's station in Athol other than that 
based upon the Commission's rules, simply chose to consider its rules, 


"not applicable." 


Second, although the Commission purported to find that appellant's 
station did not serve Athol, Intervenor conceded that WRLP can be 
received and is viewed in Athol quibbling only over the extent to which 
it is viewed via CATV and the extent to which it is viewed via off-the-air 
pickup (R. 87): '. . . based upon my own personal observation [that of 
Intervenor's president] . ... the great majority of television receivers 
in Athol can receive WRLP only by means of a cable system and. . . 


only a small portion of the viewers can view this station directly." 


Somehow, the Commission viewed this statement and appellant's 
failure in its reply to respond specifically thereto as a concession that 
WRLP does not serve Athol (R. 125, footnote 4). Even if the Commission 
were permitted (as it is not)! simply to accept the bare allegation of one 
party, contraverted by that of another, as the basis for a finding of fact, 


Intervenor's allegation concedes service to Athol by WRLP, it does not 


deny it? 


The extent to which appellant's station is viewed in Athol via CATV 
or off-the-air, although of conceivable relevancy to a final disposition of 
this case in light of all relevant facts, is immaterial to the question 


whether appellant serves Athol and the extent to which Intervenor's 


a "Certainly in the absence of some established procedural system to the 
contrary, we think it improper to rely solely on an opposition pleading as a basis 
for a finding of fact." Federal Broadcasting System v. FCC, 97 U.S. App. D.C. 293, 
297, 231 F. 2d 246, 250 (1956). 


‘a Thus, the Commission's notation that appellant's silence on this matter in its 
reply "indirectly concedes that Athol is not within its service area" is particularly 
unsupportable. Although, as this Court has pointed out, the failure, in any case, of 
a party, by way of reply, to traverse allegations in an opposition which clearly 
conflict with those made in an opening pleading cannot be considered "conclusive." 


Federal Broadcasting System v. FCC, supra, 97 U.S. App. D.C. at 297, 231 F. 2d 
at 250 (footnote 2). 
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duplication of that service would have adverse economic impact upon ap- 


pellant'’s operation contrary to the public interest. 


As this Court pointed out in Clarksburg Publishing Co. v. FCC, 


supra at 217, 517, "It is unrealistic to overlook the fact that, through 
community systems, Clarksburg residents are receiving and are, ina 
sense, being served by the programs of the Wheeling station.” It will 
be apparent that to appellant's advertisers, it is completely immaterial 
whether their product is seen off a cable or off the air. And, if appellant 
loses its viewers in Athol (whether or not CATV subscribers) it must 


lose advertising revenues as a result and its public service will suffer as 
a result. | 


If the Commission desires, after it ascertains the facts as to the 
extent to which WRLP is viewed via CATV or off-the-air, it could perhaps 
consider whether the public interest standard dictates the substitution of 
"free" translator service! for that provided largely (if that is the fact) 
by a CATV system. But first the Commission must know these facts and 
cannot, as it has apparently done, simply equate Intervenor's unconceded 
allegation that a majority of the people in Athol watch WRLP via CATV 
as evidence to support a finding that WRLP does not serve Athol. 


Finally, as the ultimate proof of appellant's actual service to Athol, 
it alleged, without serious contradiction, that it had carried and was carry- 
ing (at the time its objection was filed) local live programming of partic- 
ular interest to Athol and in conjunction with the Athol public school sys- 
tem (R. 46)2 The Commission bothered neither to consider nor set 


forth these facts in its opinions. 


7 The Court should realize that translator service is frequently not "free" 
in the strict sense. Translators are often, as in this case, supported by public 
contributions, each "subscriber" agreeing to pay so much for the cost of installing 
and maintaining the translators. The cost, per "subscriber"' may’, in a given case, 
equal or exceed the cost of subscribing to a CATV system. In some cases, the two 
systems may be competitive, their relative costs being one factor in the competi- 
tion. Of course, in the case of translators (but not CATV) non- subscribers may view 
without cost. 


2 Intervenor quarreled with appellant as to whether the programs with the public 
school system could be called a "series." (R. 90). 
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Either ignoring completely or erroneously considering the above 
facts, the Commission concluded that appellant had obtained a translator 
construction permit for Athol in 1959, "apparently because Athol does 
not receive satisfactory service currently from WRLP" (R. 122; see also 
R. 125). The lack of logic to this conclusion — the very heart of the 
Commission's decision in this matter — is painfully obvious: it simply 
does not follow — because appellant, four years previously in the early 
years of its operation, obtained a construction permit for "translator" in 
Athol, — that it does not serve that community today. Or if some such 
inference is permissible from appellant's acquisition of the construction 
permit, is not the inference equally permissible that appellant's failure 
to construct thereunder was derived from its conclusion that, in light of 
increased UHF set conversion over four years and its presence (since 
1961), as the Commission knew, on the Athol CATV system, WRLP does 
adequately serve Athol ? 


Equally fallacious is the Commission's second point: That its con- 
clusion is supported by a 1960 ARB County Report which does not indicate 
that WRLP serves Athol. Aside from the obvious infirmities apparent 
from the age and nature ! of this report, Intervenor has again belied 
the Commission's reasoning. For Intervenor, alluding to the ARB 
report's statement that WRLP does not and WBZ-TV does serve the 
county, admits that, despite the report, the signal of WBZ-TV cannot be 
seen in Athol (R. 87). We think no more need be said as to the reliability 
of the ARB report. 


This Court has recently stated, relying upon numerous of its earlier 
decisions, that a Commission decision, in order to withstand Court scru- 


tiny, must contain more than bare conclusions but must fully set forth, in 


: Such reports do not purport to show coverage in a particular city unless the 
principal city of a'station where a Metropolitan Area figure is normally shown in 
addition to overall coverage. Thus such a report might show extensive county 
coverage but, upon analysis, reveal extensive coverage in the eastern half ‘of the 
county and no coverage whatsoever in the west. Nonetheless, the station would be 
given credit for the county. 
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reasoned fashion, the basis of its ultimate conclusion. Interstate 


Broadcasting Co., Inc. v. FCC, supra. The Commission's decision can 
withstand no such test. 


We do not think the Commission, any more than its counsel, can 
pick and choose among conflicting factual allegations presented to it: 
relying upon those it believes support its ultimate conclusion and dismis- 
sing or ignoring others. This is particularly true when the facts chosen 
by the Commission do not logically or reasonably support the conclusions 
reached. 


At most, the two points chosen by the Commission in this case, can 
lead only to the conclusion that some question may exist as to the nature 
and extent of appellant's service in Athol2 That sucha question is 
germane to the issues before the Commission, appellant concedes and it 
would have willingly, had it been given the opportunity, carried such 
burden as might be imposed upon it on this score. But that appellant's 
station does not serve Athol is not conceded; nor is sucha conclusion 
supported by this record. Appellant's allegations raised serious ques- 
tions of possible public loss of local television service. The loss isa 
seemingly useless and needless one from the public standpoint since the 
community in question could receive the NBC network programs from 
appellant's station. The Commission was bound to consider and weigh 
these factors. Democrat Printing Co. v. FCC, 91 U.S. App. D.C. 72, 202 
F. 2d 298 (1952), Television Corporation of Michigan, Inc. v. FCC, supra. 


1 Gf. Hudson Valley Broadcasting Corp. v. FCC, _—*U.S. App. D.C. 
F.2d___, 25 RR 2074, 2080 (June 6, 1963). 


| 
t 
: In the CATV case in which appellant participated and as the result of which 
it was placed on the CATV system in Athol (See Statement of the Case, footnote 1, 
p. 5), the Commission included the issue. "To determine the areas and populations 
reached by WRLP, W74AB and W74AE, and the nature and t of|service provided 
by said stations." 
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This Court has said that, in order for the Commission to grant 
an application without hearing, it "must find (1) no material issues 


of fact, and (2) no reason why the grant would not serve the public 


interest, convenience and necessity.” Hudson Valley Broadcasting 


Corp. v. FCC, supra, 25 RR at 2078. 


Appellant below presented both such issues and reasons. They 


were not disposed of in accordance with law. 


31 


II 


Equally Arbitrary Was the Commission's Decision 
on Appellant's Allegations Regarding Intervenor's 


Authority to Rebroadcast the Programs of WBZ-TV 
Both by statute (47 U.S.C. Sec. 325(a) ) and Commission Rules 
(Rule 4.784(b) ), any broadcast station is prohibited from "rebroadcast- 
ing the program or any part thereof of another broadcasting station 
without the express authority of the originating station." (47 U.S.C. 
Sec. 325(a)). | 


Appellant alleged below that Intervenor had failed to comply with 


this statutory requirement both because the rebroadcast ''consent" 
given to Intervenor by WBZ-TV contained a specific condition precedent 
requiring Intervenor to obtain the consent of the NBC network and be- 
cause, even absent such a condition from WBZ-TV, the consent of the 
network was required and had not been obtained! 

In passing upon appellant's first contention, the Commission, hold- 
ing that the WBZ-TV letter constituted adequate rebroadcast consent, 
stated that, "The fact that WBZ-TV has retained rights in its rebroad- 
cast consent does not provide any basis upon which Springfield can seek 
to enforce WBZ-TV's retained rights." (R. 125) As to appellant's 
second contention, the Commission, although noting that NBC had not 
consented to the rebroadcast (R. 125, footnote 3), made neither comment 


nor ruling. | 


We submit that the Commission plainly erred. Appellant, with 
unquestioned "standing," was entitled to raise and the Commission was 
required to consider any relevant matter bearing upon the basic quali- 


| 
fications of Intervenor or the public interest standard. Clarksburg Pub- 
lishing Co. v. FCC, supra; Federal Broadcasting System v. FCC, supra 
| 


_ That NBC refused to grant its consent to Intervenor to rebroadcast WBZ- 
TV and advised that it should rebroadcast the network programs from appellant's 
station is not disputed. 


(96 U.S. App. D.C. 260; first case). If grant of Intervenor's application 
violated the Act (and if it did not have the required broadcast consent, 
it surely did), then the Commission was required to recognize the fact 


and set aside the grant. 


The WBZ-TV letter represents a near perfect example of a con- 
tract subject to the fulfillment by Intervenor of a condition precedent. 
"Where the undertaking on one side is in terms a condition to the stipu- 
lation on the other, that is, where the contract provides for the per- 
formance of some act, or the happening of some event, and the obliga- 
tions of the contract are made to depend on such performance or 


happening, the conditions are conditions precedent.” New Orleans v. 


Texas & Pacific Railway Co., 171 U.S. 312, 334 (1898). The character- 


istic of a true condition precedent is to make the obligation of no effect 

until a specified future or uncertain event takes place: the condition is 

truly "precedent" to the existence of a contract. New Orleans v. Texas 
& Pacific Railway Co., supra; American Jurisprudence, Contracts, 

§ 296, p. 849 ff. 


The WBZ-TV letter could hardly have been more explicit. "In 
terms," it stated, referring first to the "rights and interests of others" 
(including the networks), that the rebroadcast authority was being 
granted, "subject to the following terms and conditions: .. . it being 
understood that you will obtain the consent of the networks with which 
the station is affiliated... ." 


What the ‘Commission failed to realize is that WBZ-TV by "retain- 
ing rights" had conferred none on Intervenor absent fulfillment of the 
conditions specified. In short, Intervenor has no rebroadcast authority, 
absent the congent of NBC; certainly none which can qualify as the 
"express authority of the originating station" under 47 U.S.C. Sec. 
325(a). 


We think this Court should so hold as a matter of law — at least 


on the present record. Recognizing that the existence or non-existence 
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of a true condition precedent may depend upon numerous circumstances 
bearing upon ascertainment of the intent of the parties! (none of which 
the Commission had before it), we submit that the WBZ-TV letter is, 
by its terms, sufficiently clear and unambiguous to warrant a holding 
that network consent constituted a condition precedent to any rebroad- 
cast authority in favor of Intervenor, absent substantial evidence of a 
contrary intent. But, on this record, we submit that the Commission's 
grant was in plain violation of 47 U.S.C. Sec. 325{a) and cannot be per- 
mitted to stand. | 


Moreover, even absent the express conditions of the WBZ- TV 
letter, the absence of network consent was a relevant factor. The Com- 
mission knows that the normal NBC affiliation agreement contains a 
provision prohibiting the affiliated station from granting any rebroad- 
cast authority with respect to network programs without the consent of 
the network. See National Broadcasting Co., 20 RR 1013, 1014 (1960). 
Although appellant below could not allege that sucha provision exists in 
the affiliation agreement between NBC and WBZ-TV (such agreements 
being kept confidential and unavailable for public inspection), we find 
nothing in the Commission's decision to indicate the absence of sucha 


provision. 


It is surely basic contract law that a person may not effectively 
assign rights (absent considerations derived from good faith third party 
reliance which Intervenor, at this point, would surely have difficulty 
asserting) which do not belong to him in the first place. WBZ-TV's 
stipulation therefore that Intervenor obtain NBC's consent was not only 
for WBZ-TV's protection: it was necessary for the effectiveness of any 
rebroadcast consent. And WBZ-TV specifically said, “that you are not 
authorized to rebroadcast any shows or programs as to the rebroadcast 


of which WBZ-TV is prohibited from giving its consent. " EARS 96) 


Surely, this meant the NBC network. 


1 New Orleans v. Texas & Pacific Railway Co., supra at 334. 
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The Commission's complete failure to deal with this aspect of 
appellant's allegations — to give either reason or conclusion with 
respect thereto — leaves this Court no choice but to reverse. Inter- 
state Broadcasting Co., Inc. v. FCC, supra. 

In summary, appellant's allegations on this score, unsatisfactorily 
resolved by the Commission's decision, leave this Court with a "'situ- 
ation which would tend to show, if established at a hearing .. . that the 
licensee was .. . unqualified, contrary to the Commission's initial 
finding.” Federal Broadcasting System v. FCC, supra (96 U.S. App. 
D.C. 260; Ist Case). The issue being neither frivolous nor immaterial, 
it must rationally be resolved in order to comply with the standards of 


Congress laid down in the Communications Act, as interpreted by this 


Court. Interstate Broadcasting Co., Inc. v. FCC, supra. 


Ul 


The Procedural Considerations Relied Upon by 
the Commission Below Cannot Justify its Refusal 


to Order an Evidentiary Hearing 


Although, as we have seen, reaching the merits of appellant's 
allegations, the Commission dismissed appellant's Section 405 (47 U.S.C. 
Sec. 405) petition for reconsideration because "defective" under its 
Rules 1.84(b) and 1.84(c). These rules, adopted subsequent to the 1960 
Amendments to the Communications Act which abolished the former 
post-grant "protest" procedure of Section 309(c) and substituted the pre- 
sent pre-grant "petition to deny” procedure of Section 309(d), purport to 
say that the Commission will not consider a petition for reconsideration 
from a "person who is not a party to the proceeding” unless he shall 
show "good reason why it was not possible for him to participate in the 
earlier stages of the proceedings” (Rule 1.84(b)) and that such a petition 
which "relies on facts which have not previously been presented to the 


Commission" will be considered only under three specified conditions, 
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the last of which being where, ''the Commission determines that con- 
sideration of the facts relied upon is required in the public interest." 


(Rule 1.84(c), particularly subsection (3) ). 


Before considering the Commission's power thus to modify, by 
rule, the remedy set forth in Section 405 of the Act, it should be noted 
that the "public interest" standard of Rule 1.84(c) (3) would appear to 
be identical to that set forth in Section 309(a) of the Act. ‘Thus, it 
would appear, that under the Commission's own rules, if a person 
presents facts or a situation, by way of petition for reconsideration, 
which tend to show that the action complained of is contrary to the pub- 
lic interest, the Commission would be "required in the public interest" 


to consider and properly dispose of such allegations. 


It seems to us that the Commission in providing, in subsection (3) 
of Rule 1.84(c), that it will consider any petition for réeonsideration 
where "required in the public interest" has really nullified those limita- 
tions which the other subsections of that rule and Rule 1.84(b) seek to 
impose. Certainly, the Commission cannot proceed, under Rule 1.84(c) 
(3), finding, simply on whim or caprice, that consideration of some 
petitions is "required in the public interest” and, in other instances, 


is not. 


The “public interest" standard of Rule 1.84(c)(3) is'a definite and 


certain one as defined by the decisions of the Commission and this 
Court and is identical to the standard of 47 U.S.C. Sec. 309(a). Hence, 
if a party alleges a situation which precludes the necessary “public 


interest" finding and requires an evidentiary hearing under 47 U.S.C. 


Secs. 309(d) and 309(e), does not the allegation of that same situation 
equally require an evidentiary hearing under Rule 1.84(c) (3)? 


We think the answer is clearly in the affirmative and that such 
an answer is necessary in order to give full effect to Congressional 
intent in the Communications Act. It is plain that Congress does not 


intend that the Commission is to rely solely upon the filing of petitions 
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to deny by adversary parties to discharge its responsibilities. Sec- 


tion 309(d) (2) (enacted in 1960) says that, "If a substantial and material 
question of fact is presented [in a petition to deny] or if the Commis- 
sion for any reason is unable to find that grant of the application would 
be consistent with subsection (a), it shall proceed as provided in sub- 


section (e)." To the same effect is subsection (e). 


Thus, it seems to us, that so long as the Commission has juris- 
diction of a case (which is unquestionably conferred by a Section 405 


petition for reconsideration) and facts are presented which make it im- 


possible to find that grant of an application is in the public interest, 
the Commission must proceed as specified by 47 U.S.C. Sec. 309(e) 


whether or not the particular facts were presented in a pre-grant peti- 
tion to deny. This must follow for, in such a case, it is impossible for 


the Commission to make the affirmative finding required by the statute. 


It follows that, in the present case, with appellant's allegations 
(as we have seen) rendering impossible a finding that grant of Inter- 
venor's application would be in the public interest, the Commission was 
required to proceed as specified in 47 U.S.C. Sec. 309(e). That appel- 
lant's allegations were not presented in a pre-grant petition to deny is 
really immaterial: in terms of public interest that fact renders not 
less the impact of Intervenor's operation upon appellant's local service; 
nor does it accord to Intervenor the rebroadcast consent which it must 


have under the Act and which it does not now have. 


Moreover, in Sections 309 and 405 of the Act, Congress conferred 
upon persons who are able to establish the necessary standing (such as 
appellant has done) independent rights and remedies and neither pro- 
vided, nor intended to provide, that the exercise of 405 rights was to 
be in any way dependent or conditioned upon the exerSsize or utilization 
of the pre-grant objection procedures of Section 309. The pre-grant 
objection procedures of Section 309 are permissive only and neither the 
exercise of these rights nor a showing as to why such rights were not 
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exercised can lawfully be made a condition to the utilization of the 


procedures specified by Section 405. | 
To the extent therefore that Rules 1.84(b) and 1.84(c) or any 
other Commission rule have the effect or are intended to have the effect 
of limiting the rights conferred by Section 405 of the Act by requiring 
that parties proceeding under that Section of the Act excuse or justify 
their failure to present these facts before the Commission took the 
action complained of, it is respectfully submitted, that the rules are 
unlawful. As stated by this Court in American Broadcasting- Paramount 
Theatres, Inc. v. FCC, 113 U.S. App. D.C. 1, 6, 303 F.2d 766, 771 (1962), 
"Congress authorized the Commission to promulgate appropriate rules 
for the conduct of its business, to be sure, but it did not grant the Com- 


mission 'the Congressional power of repeal.'"' [footnote omitted]. 


The language of Section 309 of the Act is plainly permissive (not 
mandatory) in providing that "any party in interest may file with the 
Commission a petition to deny... ." (47 U.S.C. Sec. 309(d) (1)). The 
Communications Act Amendments, 1960, in substituting a permissive 
pre-grant for the former post-grant "protest" procedure, did not pur- 
port to narrow the scope or applicability of Section 405. In its 1960 
Amendments to the Communications Act, Congress not only made 
changes in Section 309 but also in Section 405. The two sections of the 


Act as thus amended must be read in pari materia. Unless in irrecon- 


| 
cilable conflict with each other, effect must be given to both sections of 
| 


the statute. It is apparent from the language of Section 405 that it is 
conferring rights disjunctively upon two classes of persons: (1) those 
who were parties to the proceeding below or (2) "any other person 
aggrieved or whose interests are adversely affected thereby sh tae 

This second class obviously includes persons who did not previously 
make their interests known. The Commission cannot modify this second 
right by requiring that a person proceeding under Section 405 either fall 


within the first class of persons specified by Congress or assume the 


burden of excusing his failure to fall within that classification. 


In amending Section 309 so as to provide a procedure by which 
parties in interest are permitted to make known their objections to a 
grant before it is made, Congress in no way limited the broad language 


of Section 405 stating that any person aggrieved, within thirty days 


"after a decision, order, or requirement has been made by the Com- 


mission... may petition for rehearing."' That Congress did not intend 
a permissive pre-grant procedure to preclude a person from subse- 
quently seeking reconsideration of a non-hearing grant is also evident 
from a new sentence simultaneously added to Section 405 requiring the 
Commission, in any case where reconsideration is sought of a non- 
hearing grant, to take action thereon "within ninety days of the filing of 
such petition.” Similarly, in Section 309/f) ‘also enacted in 1960), Con- 
gress provided that, "When any such grant of a temporary authorization 
is made, the Commission shall give expeditious treatment to any timely 
filed petition to deny and to any petition for rehearing of such grant 
filed under Section 405." Thus, Congress did not intend in non-hearing 
cases that the permissive pre-grant procedures of Section 309 should, 
in any respect, replace the reconsideration remedy provided by Section 
405. 


To quote and paraphrase this Court, "However unwittingly, the 
Commission seems to have assumed the defense of its grant [and pro- 
cedural rules], rather than the public interest, as its primary role in 
these proceedings.” Clarksburg Publishing Co. v. FCC, supra, at 215, 
515. 


CONCLUSION 


It has been shown that the Commission was presented with sub- 
stantial and material questions of fact bearing upon its public interest 


responsibility which it disposed of arbitrarily and in violation of the 
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requirements of the Communications Act. The reasons given by the 
Commission for its action, both substantive and procedural, do not 
support the conclusion it reached. Accordingly, the decision below 
should be reversed and the case remanded to the Commission for 


evidentiary hearing in accordance with law. 


Respectfully submitted, 
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APPENDIX A 


STATUTORY PROVISIONS 


Communications Act of 1934 as amended (47 U.S.C. Sec. 151 et seq.) 
| 


Sec. 309. (a) Subject to the provisions of this section, 
the Commission shall determine, in the case of each applica- 
tion filed with it to which Section 308 applies, whether the 
public interest, convenience, and necessity will be served by 
the granting of such application, and, if the Commission, upon 
examination of such application and upon consideration of such 
other matters as the Commission may officially notice, shall 
find that public interest, convenience and necessity would be 
served by the granting thereof, it shall grant such auplication: 


* oe Ke KK KK OK OK 


(d) (1) Any party in interest may file with the Com- 
mission a petition to deny any application (whether as originally 
filed or as amended) to which subsection (b) of this section ap- 
plies at any time prior to the day of Commission grant thereof 
without hearing or the day of formal designation thereof for 
hearing; except that with respect to any classification of ap- 
plications the Commission from time to time by rule may 
specify a shorter period (no less than thirty days following the 
issuance of public notice by the Commission of the acceptance 
for filing of such application or of any substantial amendment 
thereof), which shorter period shall be reasonably related to 
the time when the applications would normally be reached for 
processing. The petitioner shall serve a copy of such petition on 
the applicant. The petition shall contain specific allegations 
of fact sufficient to show that the petitioner is a party in 
interest and that a grant of the application would be prima facie 
inconsistent with subsection (a). Such allegations of fact shall, 
except for those of which official notice may be taken, be sup- 
ported by affidavit of a person or persons with personal 
knowledge thereof. The applicant shall be given the opportunity 
to file a reply in which allegations of fact or denials thereof 
shall similarly be supported by affidavit. 


(2) If the Commission finds on the basis of the ap- 
plication, the pleadings filed, or other matters which it may 
officially notice that there are no substantial and material 
questions of fact and that a grant of the application would be 
consistent with subsection (a), it shall make the grant, deny the 
petition, and issue a concise statement of the reasons for deny- 
ing the petition, which statement shall dispose of all, ‘substantial 


issues raised by the petition. If a substantial and material 
question of fact is presented or if the Commission for any 
reason is unable to find that grant of the application would be 
consistent with subsection (a), it shall proceed as provided in 
subsection (e). 


(e) If, in the case of any application to which sub- 
section (a) of this section applies, a substantial and material 
question of fact is presented or the Commission for any 
reason is unable to make the finding specified in such subsection, 
it shall formally designate the application for hearing on the 
ground or reasons then obtaining and shall forthwith notify the 
applicant and all other known parties in interest of such ac- 
tion and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not includ- 
ing issues or requirements phrased generally. When the Com- 
mission has so designated an application for hearing the 
parties in interest, if any, who are not notified by the Com- 
mission of such action may acquire the status of a party to the 
proceeding thereon by filing a petition for intervention showing 
the basis for their interest at any time not less than ten days 
prior to the date of hearing. Any hearing subsequently held 
upon such application shall be a full hearing in which the ap- 
plicant and'all other parties in interest shall be permitted to 
participate. The burden of proceeding with the introduction of 
evidence and the burden of proof shall be upon the applicant, 
except that with respect to any issue presented by a petition 
to deny or a petition to enlarge the issues, such burdens shall 
be as determined by the Commission. 


x * kK eK KK K K 


Sec. 325. — (a) No person within the jurisdiction of 
the United States shall knowingly utter or transmit, or cause to 
be uttered or transmitted, any false or fraudulent signal of 
distress, or communication relating thereto, nor shall any 
broadcasting station rebroadcast the program or any part 
thereof of another broadcasting station without the express 
authority of the originating station. 


*x* * KH RK K KK KK 


[110:405] Sec. 405 — After an order, decision, report, 
or action has been made or taken in any proceeding by the 
Commission, or by any designated authority within the Com- 
mission pursuant to a delegation under Section 5 (d)(1), any 
party thereto, or any other person aggrieved or whose 
interests are adversely affected thereby, may petition for 
rehearing only to the authority making or taking the order, 
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decision, report, or action; and it shall be lawful for) such 
authority, whether it be the Commission or other authority 
designated under Section 5(d)(1), in its discretion, to grant 
such a rehearing if sufficient reason therefor be made to 
appear. A petition for rehearing must be filed within thirty 
days from the date upon which public notice is given of the 
order, decision, report, or action complained of. No such 
application shall excuse any person from complying with or 
obeying any order, decision, report, or action of the! Com- 
mission, or operate in any manner to stay or postpone the 
enforcement thereof, without the special order of the Com- 
mission. The filing of a petition for rehearing shall not be 
a condition precedent to judicial review of any such order, 
decision, report, or action, except where the party seeking 
such review (1) was not a party to the proceedings resulting 
in such order, decision, report, or action, or (2) relies on 
questions of fact or law upon which the Commission, or 
designated authority within the Commission, has been af- 
forded no opportunity to pass. The Commission, or desig- 
nated authority within the Commission, shall enter an order, 
with a concise statement of the reasons therefor, denying a 
petition for rehearing or granting such petition, in whole or 
in part, and ordering such further proceedings as may be 
appropriate: provided, that in any case where such \petition 
relates to an instrument of authorization granted without a 
hearing, the Commission, or designated authority within the 
Commission, shall take such action within ninety days of the 
filing of such petition. Rehearings shall be governed by 
such general rules as the Commission may establish, ex- 
cept that no evidence other than newly discovered evidence, 
evidence which has become available only since the original 
taking of evidence, or evidence which the Commission or 
designated authority within the Commission believes should 
have been taken in the original proceeding shall be taken on 
any rehearing. The time within which a petition for review 
must be filed in a proceeding to which Section 402(a) applies, 
or within which an appeal must be taken under Section 402(b) 
in any case, shall be computed from the date upon which pub- 
lic notice is given of orders disposing of all petitions for re- 
hearing filed with the Commission in such proceeding or 
case, but any order, decision, report, or action made or 
taken after such rehearing reversing, changing, or modify- 
ing the original order shall be subject to the same provi- 
sions with respect to rehearing as an original order. 


Rules of the Federal Communications Commission (47 CFR) 


Section 1.84 (b) and (c): 


(b) Except where the Commission has denied an 
application for review without specifying reasons therefor, 
any party to the proceeding, or any other person aggrieved 
or whose interests are adversely affected by any action 
taken by the Commission or by the designated authority, may 
file a petition requesting reconsideration of the action taken. 
If the petition is filed by a person who is not a party to the 
proceeding, it shall state with particularity the manner in 
which he is aggrieved or his interests are adversely affected 
by the action taken, and shall show good reason why it was 
not possible for him to participate in the earlier stages of 
the proceeding. 


(c) A petition for reconsideration with relies on 
facts which have not previously been presented to the Com- 
mission or to the designated authority, as the case may be, 
will be granted only under the following circumstances: 


(1) The facts relied on relate to events 
which have occurred or circumstances which have changed 
since the last opportunity to present such matters; 


(2) The facts relied on were unknown to 
petitioner until after his last opportunity to present such 
matters; and he could not through the exercise of ordinary 
diligence have learned of the facts in question prior to such 
opportunity; or 


(3) The Commission or the designated 
authority determines that consideration of the facts relied on 
is required in the public interest. 
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Section 4.784: 


(a) The term "rebroadcast" means the reception 
by radio of the programs or other signals of a radio or televi- 
sion station and the simultaneous or subsequent retransmis- 
sion of such programs or signals for direct reception by the 
general public. 


(b) The licensee of a television broadcast 
translator station shall not rebroadcast the programs of any 
television broadcast station or other television broadcast 
translator ‘station without obtaining prior consent of the sta- 
tion whose signals or programs are proposed to be retransmitted. 
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The Commission shall be notified of the call letters of each 
station rebroadcast and the licensee of the television broad- 
cast translator station shall certify that written consent has 
been received from the licensee of the station whose ‘programs 
are retransmitted. 


(c) A television broadcast translator station is 
not authorized to rebroadcast the transmissions of any class 
of station other than a television broadcast station on another 
television broadcast translator station. 
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APPELLANT'S REPLY BRIEF 


Although the Government has devoted the greater part of its brief 


to a justification of the procedural considerations which impelled the 
Commission to dismiss appellant's petition as "defective" and in urging 
that this Court should find "discretion" in the Commission to dispose 
of appellant's contentions in the fashion it did, we will respond first to 
the Government's treatment of the merits of appellant's contentions 


and thereafter refute the validity, in the context of this case, of its 
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arguments based upon the Commission's procedural rules and asserted 


"discretion." 


I. THE MERITS 


The Government states that the question before the Court is whether 
the Commission's conclusions on the merits have a "reasonable factual 
basis.” (Govt. Br., p. 19). Without necessarily conceding the validity of 
this proposition as the Government applies it in its analysis of this case, 
we are yet at a loss to find either in the Commission's decision or in the 
explanation thereof contained in the Government's Brief a "reasonable 
factual basis" either for the Commission's conclusion that Intervenor has 
from WBZ-TV the "rebroadcast consent" required by Section 325 (a) of 
the Act (47 U.S.C. Sec. 325 (a) ) or its conclusion that the record fails to 


show that grant of Intervenor's application "should have a cognizable 
economic effect on Springfield's [appellant's] operation" (R. 125). 


4 We wish, at the outset, to make this suggestion of possible mootness to the Court. 
The Commission's decision here in question first dismissed appellant's petition for 
reconsideration as "defective" for the procedural reasons set forth in appellant's 
opening brief and very heavily relied upon in the Government brief. Nonetheless, 
and in addition to this dismissal, the Commission then went on to consider and dis- 
pose of the substance of the allegations in appellant's petition on itsown motion, and 
completely independent of the procedural point which had led it to dismiss appellant's 
petition (R. 125). For the reasons set forth in its opening brief and this brief, ap- 
pellant believes that the Commission's disposition of the merits was clearly erroneous 
and that, properly, it should have set aside its grant and ordered an evidentiary hear- 
ing. 

Having established itself as a "person aggrieved" (this point apparently con- 
ceded by the Commission below and by the Government's brief) within the meaning 
of both Sections 402 (b): and 405 of the Act, appellant brings the Commission's deci- 
sion on the merits to this Court for review even though that decision was made by 
the Commission on its own motion and independent of the procedural considerations 
which led it to dismiss! appellant's petition. If the Court should agree with appellant 
that the Commission's ‘decision on the merits is error and that an evidentiary hear- 
ing should have been held, it becomes immaterial as to whether such be done upon 
the basis of appellant's petition or the Commission's own motion, keeping in mind 
particularly that appellant can always acquire status as a party to any such hearing 
through intervention (See 47 U.S.C. Sec. 309(e)). 


Accordingly, if the Court should agree with appellant as to the errors in the 
Commission's independent disposition of the case on the merits, we suggest that it 
reverse and remand, holding that the procedural questions: the validity of the Com- 
mission's rules, the propriety of the dismissal of appellant's petition as "defective", 
have been rendered moot by the Commission's own determination of the merits of 
the case, which determination, upon review, has been found to be erroneous and in- 
consistent with law. 
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On the contrary, the Government's brief leaves appellant confirmed in its 
conclusions that the Commission's decision on the rebroadcast point is 
Simply the result of an unjustifiable refusal to accord the plain language 
of the WBZ-TV letter of "consent" its plain meaning and that its decision 
on the second point is based purely upon the arbitrary selection of the but 
two relatively insignificant facts, from which unwarranted inferences are 


drawn, while other, more substantial facts of record are ignored. 


A.  Intervenor's Rebroadcast Consent. 


As appellant pointed out in its opening brief (pp. 31-34) WBZ-TV, 
by letter dated July 3, 1962, told the Intervenor that it could rebroadcast 
its programs subject to the specific condition that "you will obtain the 
consent of the networks with which the station is affiliated” and, with the 
specific admonition that, "you are not authorized to rebroadcast any shows 
or programs as to the rebroadcast of which WBZ-TV is prohibited from 


giving its consent." ce 


Intervenor sought from the NBC network (with which WBZ-TV is 
affiliated), and was specifically refused, consent to rebroadcast that net- 
work's programs from WBZ-TV. Moreover, as the Commission knows, 
and as the Government Brief does not deny, the normal NBC affiliation 
agreement contains a provision prohibiting the affiliated station from 
granting any rebroadcast authority with respect to network programs 


without consent of the network. See National Broadcasting Company, 
20 RR 1013, 1014 (1960). 


Thus, the record shows that the Intervenor not ree not fulfilled 
the specific condition upon which WBZ-TV's rebroadcast "consent" was 
based but also that it is now violating the specific prohibition in the WBZ- 
TV letter that the Intervenor is "not authorized" to rebroadcast any shows 
or programs with respect to which WBZ-TV is prohibited from giving its 


consent which, plainly enough, includes the network programs. 


1 Emphasis supplied throughout unless otherwise indicated. 
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The Government says (Govt. Br., pp. 20-21) that we are not con- 
cerned with the "legal requirements for a valid contract." Whether or 
not the Commission may or may not in a given case properly concern 
itself with the validity of contracts, the Commission is concerned, for 
by statute it is required to be (47 U.S.C. Sec. 325(a)), with whether an 
applicant, in fact, has the necessary “consent” for rebroadcast. The 


point that both the Commission in its decision below and the Government 


in its brief refuse to recognize is that, by the terms of WBZ-TV's own 


letter, Intervenor does not have any rebroadcast consent unless and 
until the consent of NBC is obtained and that Intervenor was specifically 
told that it was "not authorized" to rebroadcast such programs since 
WBZ-TV is "prohibited from giving its consent" with respect to the net- 
work programs. Regardless, therefore, of the "legal requirements for 
a valid contract", Intervenor does not have rebroadcast consent and, 
without that consent, the Commission had no authority, under the statute, 
to make the grant which it did make and subsequently refused to set 


aside. 


The Government goes on to urge that the "primary objective” of 
Section 325(a) was to prevent, "the undisclosed ‘pirating’ by one broad- 
cast station of the signals of another." (Govt. Br. p. 21). This begs the 
question before both the Commission and the Court unless the Govern- 
ment means to say that the Act permits "pirating" which is disclosed. 
Under the Government's theory, seemingly, an applicant could request 
rebroadcast authority from a station and be told by that station that it 
could rebroadcast program material subject to numerous reasonable 
and legal requirements and conditions (e.g. payment of money, the shar- 
ing of costs, prohibitions with respect to certain programs) and yet the 
applicant would be considered to have the necessary "consent" though it 
neither fulfilled, nor intended to fulfill, any of these conditions. In 
other words, under the Government's theory, all the applicant need do 


is request rebroadcast authority and, so long as it doesn't receive a 
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flat and unequivocal turndown, it is "in business" so far as the Commis- 


sion is concerned. 


Such an approach is consistent neither with any reasonable or legally 


supportable definition of the word "consent" nor with the purpose of Sec- 
tion 325(a) of the Act. The Government, relying upon Report on Amend- 
ment of Rebroadcasting Rules, 1 RR (part 3) p. 91:1131 states that the 
only consent necessary for purposes of Section 325(a) is that of, "the 
station whose signals are physically intercepted and retransmitted, with- 
out regard to the source or ownership of the program material contained 
in the broadcast transmission."" (Govt. Br. p. 22). With all respect, this 
is a critical misstatement (inadvertent, we are sure) of the report in 


question and of the Commission's holding in that rule making proceeding. 
| 


The question before the Commission in that case was whether it 
should require the consent "only of the party who contributes the major 
share of the expense of producing the program... ." (Report on Amend 
ment of Rebroadcasting Rules, supra at p. 91:1132). The Commission, 
while rejecting the adoption of such a rule, specifically recognized that 
there were property rights in program material other than those held by 
the literal "originating station" which had to be recognized in the inter- 
pretation of Section 325(a). The Commission there stated, in direct con- 
tradiction, it seems to us, of the statements contained in the Government 


Brief, the purpose of Section 325(a) (Amendment of Rebroadcasting Rules, 


supra at page 91:1134): 


"It thus appears from the foregoing that Congress 
intended Section 28 [the predecessor in the Radio 
Act of 1927, of the present Section 325(a)] to re- 
quire the consent of the station whose signal is | 
received and retransmitted. It appears that the; 
purpose of the provision was to protect the rights 


of those having property rights in programs.... 
Since Section 325(a) does not purport to alter or 
define the property rights in program material, 


in some cases the consent given under the section 
| 
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may be of little value as authority for the rebroad- 
cast of a program because of the station's lack of 


right to give consent to a third party for the use of 


someone else's property.” 


In a second report subsequently issued on this same subject (com- 
mencing at 1 RR (part 3), page 91:1136), the Commission specifically 
took the trouble to make the following clear (at 1 RR p. 91:1139): 

"However, lest there be any misunderstanding, we 
wish to make clear that we have not said, and, we 
are not saying, that legitimate property rights, rec- 


ognized by law, may be freely appropriated by others 
through the mere device of demanding rebroadcast 


privileges.” 
We respectfully suggest that the General Counsel in his Brief has 
undertaken to say exactly what the Commission would not say. 


Finally, the suggestions of the Government's Brief (commencing 
in the last paragraph on page 21) that the Intervenor "may fulfill the 
conditions" or that 'WBZ-TV may waive any conditions not fulfilled” 
constitute the merest idle speculation based entirely upon matters out- 
side of, and inconsistent with, the record both before the Commission 
below and now before this Court. It seems to us that this argument 
amounts to a concession that Intervenor has not complied with the re- 


quirements of the Act and simply expresses "wishful thinking" that it 


may someday do so. We do not think the Commission can justify its 


decisions upon hopes that future events will bring its past actions into 


conformity with the law. 


The Commission, prior to making a grant, was required both by 
the Act and its Rules, to make a finding that the applicant had the req- 
uisite rebroadcast consent. Its purported finding to that effect, upon 
the basis of this record, was arbitrary and must be set aside by this 
Court. 


B. The Impact Upon Appellant's Local Service 
From the Grant of Intervenor's Application 
Both the Commission decision below and the Government's Brief 
attempt to justify the Commission's refusal to order an evidentiary hear- 
ing on appellant's allegations on this score on grounds that the record 
supports a finding that appellant's television station does not serve Athol, 
Massachusetts and, therefore, Intervenor's proposed service could have 
no "cognizable economic effect" on appellant's operation. Upon the prem- 
ise that appellant's station does not serve Athol, and upon that premise 
alone, rest both the Commission's decision and the Government's Brief 


in this Court. The premise is surely false. 


While seeming to concede that, under Hall? appellant was entitled 
to rely upon the indisputable fact that, under the Commission's own stand- 
ards, its station provides City Grade Service to Athol, the Government 
argues (Govt. Br. p. 23) that it may ignore its own rules where evidence 
of "abnormality" exists and urges that "such evidence exists in this 
case." We are unable to find the evidence to which the Government re- 


fers either in the record or in its brief. 


First, the Government states, as did the Commission, that, appel- 


lant "indirectly concedes that Athol is not within its service area." We 
simply do not understand, as we did not understand below, this remark. 
The record shows that the pleading on this point was as follows: Ap- 
pellant alleged that Athol was within its City Grade Service area and 
that its station was actually providing local programming of particular 
interest to the community of Athol including programs being produced 
in conjunction with the Athol public school system. Intervenor did not 
quarrel with the fact that appellant's station actually served Athol but 
quibbled only with its method of service, i.e. the extent to which its 


: Hall v. Federal Communications Commission, 99 U.S. App. D.C. 86, 237 F.2d 
567 (1956). 
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service was provided off-the-air and the extent to which its service was 


provided through a CATV system in Athol. 


With the pleadings in this posture, and with service to Athol (whether 
off-the-air or via CATV) the critical factor to both appellant and to its 
advertisers, to what was the appellant supposed to reply below? Inter- 
venor had not placed in issue appellant's actual service to Athol; it had 


conceded that such service did exist. 


But in any event, appellant's reply to Intervenor's document (the 
only pleading which appellant, by the Commission's own rules, was en- 
titled to file after Intervenor responded) specifically concluded by al- 


leging once again that Intervenor, "has presented to the Commission 


absolutely no justification or excuse for duplicating WRLP's NEC net- 
1 


work schedule in the heart of WRLP's Grade A contour" (R. 116) 


We most emphatically dispute therefore the validity of the Com- 
mission's holding that there was any sort of "concession" by appellant 
that it did not serve Athol and its conclusion in this regard is entirely 


unsupported by the record. 


The Government also argues (Govt. Br., p. 22, footnote 19) that 
appellant may not now urge that the Commission was required to con- 
sider service by a CATV system because appellant did not make this 
argument to the Commission below. We do not agree with the inherent 
premise in the Government's position on this score that a party is re- 
quired to point out to an "expert body" the significance of every obvious 
and self-evident fact that appears in a record before that body. Appellant 


: Here, counsel must regrettably confess a certain degree of sloppy pleading for, 
properly, the allegation should have referred to the City Grade Service contour of 
WRLP rather than its Grade A contour. However, the difference between the two 
contours was of no materiality below and is of no materiality here since the Com- 
mission, where circumstances warrant, recognizes and protects the service of 
either contour equally. The important point is that appellant did reemphasize, 
in its reply, its allegation of service to Athol and, by no stretch of the imagina- 
tion did it "concede" that it did not serve Athol. 


9 


alleged that it served Athol; Intervenor did not dispute that allegation 

but said that that service, in the personal view of its president, was 
largely via a CATV system. Can the proposition be seriously entertained 
that appellant was then required to point out to the Commission that CATV 
systems also constitute service when this Court has said, "It is unreal- 
istic to overlook the fact that, through community systems, Clarksburg 
residents are receiving and are, in a sense, being served by the pro- 
grams of the Wheeling station"? and when the Commission itself has 
considered the service of CATV systems in innumerable rule making 


and adjudicatory proceedings ? 2 


It strikes us as unsupportable nicety of pleading to suggest that 


a party must point out the obvious significance of facts in'an area with 
which an expert body has been concerned itself, virtually continuously, 


3 


over a period of years. Albertson; relied upon by the Government, 


establishes no such rule. 


The final aspect of the Government's treatment of this question is 
most interesting. In its counter statement of the case (Govt. Br., p. 5) 
the Government attempts to infer that the losses suffered'by appellant's 
station until 1962 were the result "in part because of the conflict from 
CATV systems operating in the station's service area" and then seem- 
ingly attempts to imply that, since appellant is now on the CATV system 
in Athol, this has improved its financial position. Although these points 
are not as clear from the record as they might be,* we think the proper 


1 Clarksburg Publishing Co. v. FCC, 96 U.S. App. D.C. 211, 217, 225 F.2d 511, 
su (1955). 


2 See particularly Television Translator Stations, 15 RR 1708 (1957) and 23 RR 
1565 (1962); Notice of Proposed Rule Making, Docket No. 14895, 1 RR (Current 
Service, part 3) page 61:xix and Carter Mountain Transmission Corp. v. FCC, 
___ U.S. App. D.C._,___ SF -2d__, 25 RR 2055 (May 23, 1963): 


3 Albertson v. FCC, 100 U.S. App. D.C. 103, 243 F.2d 209 (1957). 


i The Government Brief says that appellant "stated" that its losses were in part 
because of the conflict from CATV systems. Appellant did not so state though the 
inference may be permissible from the entire record. 
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significance of the observations have escaped the Government. For 
when it subsequently argues (Government Brief pp. 23-24) that the con- 
clusion of lack of service which the Commission below drew from the 


fact that appellant once had a construction permit for Athol is permis- 


sible, it fails to tie in its earlier points and recognize that appellant's 


reason for not constructing under that permit was because it now serves 
Athol in much improved fashion by virtue of its presence on CATV. As 


we stated in our opening brief (p. 28), the Commission's logic upon which 
it premised its whole conclusion is most fallible: if the inference is per- 
missible that, five years ago, appellant obtained its construction permit 
because it did not serve Athol, is not the inference equally permissible 
that it abandoned that construction permit because it now serves Athol? 


The Government also refuses to defend the real inference which the 
Commission drew from appellant's acquisition of a translator construc- 
tion permit in Athol,i.e. that appellant applied for that construction per- 
mit "apparently because Athol does not receive satisfactory service 
currently from WRLP.” The Government attempts to avoid the obvious 
lack of logic in the Commission's reasoning on this score by stating that 
the Commission's opinion below on appellant's petition for stay from 
which this conclusion is taken "tis not relevant to this appeal" (Govt. 
Br., p. 4, footnote 3). But this is not the case for the Commission's 
decision on appellant's petition for reconsideration from which this 
appeal is directly taken specifically refers to, and relies upon, in dis- 
posing of this very point, its earlier decision on the appellant's petition 
for stay (See R. 126). 


We realize that the Commission's reasoning on this score is diffi- 
cult to comprehend but it cannot be justified by ignoring it as the Govern- 
ment Brief suggests, for it formed a critical part of the Commission's 
decision below which this Court is bound to review on the basis of the 
reasoning, findings and conclusions stated by the Commission. Securi- 


ties and Exchange Commission v. Chenery Corp., 332 U.S. 194 (1947). 
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As in the case of the Commission's decision, the Brief does not 


attempt to deal with appellant's uncontroverted allegations of local serv- 


ice to Athol in conjunction with its school system.2 
| 


Finally, the Government's Brief neither mentions nor discusses 
the fact, as pointed out in appellant's opening brief (pages 5 and 29), that 
the Commission had previously made appellant's station'a party toa 
hearing proceeding on an application of a common carriér microwave 
service which would have brought a sixth channel to the CATV system 
in Athol itself (before appellant's station was carried by that CATV 
system) and included an issue in that proceeding, "To determine the 
areas and populations reached by WRLP, W74AB and W74AE, and the 
nature and type of service provided by said stations." Why the Com- 
mission now treats the identical situation, in absolutely contrary fashion 
three years later, is neither explained by the Government's Brief nor 
justified by the record. | 


II, THE PROCEDURAL CONSIDERATIONS RELIED 
UPON BY THE COMMISSION AND ITS SD RERER 
TION" 


A. The Commission Rules — 1.84(b) and 1. e4(ey) 
and (2) 


The Government devotes the greater part of its Brief to a defense 
of the Commission's action based, first, upon the fact that Section 405 
of the Act (47 U.S.C. Sec. 405) confers upon the Commission "discretion" 
in dealing with petitions filed thereunder (Govt. Br., pp. 11-16). Second, 
the Government argues that Commission Rules which require a party 


a The Government Brief (p. 2) refers to a poll allegedly ravenllag a preference 
on the part of more than 95% of the Athol residents for WBZ -TV over appellant's 
station. The validity of this poll, taken by members of Intervenor' s application 
in a newspaper competing with appellant's station, was specifically challenged 
by appellant below (R. 114-115). Moreover, the poll was not mentioned by the 
Commission in its decision and is therefore not now available to the General 
Counsel as a reason or public interest consideration in support of the Commis- 


sion's action. Securities and Exchange Commission v. Chenery 'Corp., supra. 
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either to file a "pre-grant" petition to deny or satisfactorily excuse his 
failure to do so are valid regulations which are consistent with the Act 
and with legislative history relative to the Amendments to the Communi- 
cations Act, 1960, by which the Congress repealed the former post-grant 
"protest" procedures of Section 309(c) and substituted therefor the pres- 


ent pre-grant objection procedures of Section 309(d). 


The Government's Brief does not defend the Commission's decision 
by the terms of that decision itself. The Commission did not purport to 
exercise "discretion" and thus deny appellant's petition. The Commis- 


sion's decision dismissed appellant's Section 405 petition for reconsid- 


eration as "defective." The Commission did not purport (except upon its 


own motion) to consider appellant's petition on its merits; it rather held 
that appellant's failure to file a pre-grant objection and the absence of a 
satisfactory justification for that failure constituted an absolute bar to 
the consideration, with discretion or without discretion, of appellant's 
petition. This, it seems tous, isa significantly different holding than 
that which the Government's Brief attempts to justify, i.e. that the Com- 
mission had "discretion" not to grant appellant's petition. 


It is our position, as set forth in our opening brief (pages 34-38) 
that the Commission cannot lawfully, by its rules, set up the filing of a 
petition to deny as a sine qua non to the filing of a petition for recon- 
sideration or, stated another way, set up the failure to file a petition to 
deny as an absolute bar to the filing of a petition for reconsideration. 
We think these rules, as applied by the Commission in the present case, 
are inconsistent with the plain language of the Communications Act and 
with what must have been the purpose of Congress in preserving two 
separate and independent procedural remedies in Sections 309(d) and 
405 of the Act. 


The Government states (Govt. Br., p. . 11, footnote 6), in attempting 
to support the validity of the Commission Rules, that, "the only material 
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change in Section 405 in 1960 was the addition of a requirement that the 
Commission in acting on a petition for reconsideration state the basis 
for the action taken." This is wrong. In 1960, Congress specifically 
added to Section 405 the requirement that the Commission dispose of 

a petition for reconsideration of a non-hearing grant within ninety days 
of its filing. Surely by this amendment, by the disjunctive language of 
Section 405 itself and by the 1960 amendment to Section 309(f) of the Act 
(referred to at page 38 of appellant's opening brief), the Congress did 
not intend, as the Government now argues, to eliminate Section 405 asa 
separate remedy available to persons able to establish the requisite 


standing. 


The legislative history referred to by the Government (Govt. Br., 


p. 13) is not persuasive of a contrary conclusion. Where the language of 
a statute is plain and unambiguous (and certainly Section 405 plainly con- 
fers rights upon those who were previously parties toa proceeding, “or 
any other person aggrieved or whose interests are adversely affected"), 
resort to legislative history is neither required nor can it be used to 
modify the plain language of legislation. See Udall v. States of Wiscon- 
sin, Colorado and Minnesota, 113 U.S. App. D.C. 183, 306 F.2d 790 (1962). 
In addition, the specific language referred to in the Government's Brief, 
does not state that the filing of a petition to deny is an absolute require- 
ment in order to permit a party to utilize Section 405: it only states 

that normally persons will be expected to use the "pre-grant” proce- 
dure. The Commission rules and its decision below go much farther. 


Moreover, our position that these two remedies are separate and 
independent is supported by other decisions of the Commission itself 
which, puzzlingly enough, seem to be completely at odds with the Com- 
mission's disposition of this case below and with the Government's de- 
fense of that decision in this Court. Thus, in John Self, 24 RR 1177 (1963), 
where no pre-grant petition to deny had been filed, the Commission, grant- 
ing a Section 405 petition for reconsideration, stated (John Self, supra, 
at 1180): | 


"The applicant's contention that it is necessary to 
file a petition to deny in order to have standing to 
file a petition for reconsideration is not well taken. 
While it is the Commission's general position that 
pre-grant objections should be filed in a petition to 
deny, it is not exclusive.” 


"Not exclusive", that. is, until this case. 


Accordingly, the Commission's dismissal in this case of appellant's peti- 


tion for reconsideration as "defective" and its refusal to consider that 


petition, even in light of such "discretion" as may be accorded to it by 


Section 405 of the Act, is error and requires reversal by this Court. 


B. The "Public Interest" Standard of Rule 1.84(c)(3) 


The Commission's decision below does not at all touch upon the fact 
that its own rules (Rule 1.84(c)(3)) provide for the consideration of Sec- 
tion 405 petitions, when a petition to deny has not been filed, "where re- 
quired in the public interest." As we pointed out in our opening brief, 
this rule seemingly incorporates, with respect to petitions for recon- 
sideration, the same standard as appears in Sections 309(a) and (e) of 
the Act. The Government's Brief (pp. 16-18) seemingly tells this Court 
that it is a different standard. How it is different; why it is different; 
exactly what the standard of the rule is, we are not told except, possibly, 
that it contains an element of discretion which, although not reserved to 


the Commission in the rule, is to be accorded by this Court. 


The Government tells us that it cannot be found that the Commission 
"intended", in adopting this section of its procedural rules to abrogate or 
nullify the other parts of its rules which call for an excuse or justifica- 
tion for the failure to file a pre-grant objection. We admit some diffi- 
culty in knowing what the Commission intended; but we do know what it 
said. We persist in the view that the "public interest” standard of Rule 
1.84(c)(3) is a definite and certain legal standard or test which has been 
interpreted on numerous occasions both by the Commission and by this 
Court. Applying that standard to the facts of this case, the Commission 
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was bound to set aside its grant of Intervenor's application and order an 
evidentiary hearing. Why the "public interest" did not require that action 
in this case is not satisfactorily explained either by the Commission’ s 


decision or by the Government's Brief. 


Certainly, the Commission cannot use its 1.84(c)(3) standard to 
| 


accord relief in cases where it "feels like" doing so and to refuse relief 
where it does "not feel like it."" The standard has objective meaning; 

it is an objective test; and it oe be applied as such — it is not a spigot 
to be turned on and off at will. 


| 
If the Commission did not "intend" that result, as the General Coun- 
sel Says, we can only respond that it has apparently not effectively set 
forth its intent in the language of its rules. We think we are entitled to 
rely upon the rules as written and not upon some vague and indefinite 


"intent" neither expressed in the Rules nor apparent from their face. 


C. The "Discretion" of the Commission | 


Although, as we have emphasized above, the Commission dismissed 
appellant's petition as "defective" and did not deny appellant relief "in its 
discretion," we reply, lastly, to the Government's contention that the 
Commission's decision constitutes an exercise of sound "discretion" 


and, as such, should be affirmed by this Court. | 


We realize that Section 405 of the Act does state that the Commis- 


Sion may take favorable action upon petitions for reconsideration, & its 


In addition to the Self case, from which we have quoted 
we wish to advise the Court that in two other recent cases, 
the Commission either granted a petition for reconsideration — 
or considered such a petition on its merits (albeit denying 
it) where no "pre-grant" objections had been made because 
“required in the public interest." These are Tree Broad- 
casting Company, Memorandum Opinion and Order released July 
23, 1963 (FCC 63-573) and Missouri-Illinois Broadcasting 
ompany, Memorandum Opinion and Order released July 29, 1963 
See ee 6s0) At this writing, the cases are not yet reported 
‘dn Pike & Fischer Radio Regulation. 
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discretion.” We re-emphasize that the Commission's decision never 
reached this point.’ But, in any event, the Commission had no "discre- 
tion" to refuse relief in this case. As this Court has pointed out, and 

as is also clear from the Communications Act itself, all of the Commis- 
sion's actions are touched by the "public interest" standard of Section 
309(a) (47 U.S.C. Section 309(a)) and, in every case, the Commission 
must make a legally supportable affirmative finding that its action is in 
the "public interest." As this Court stated in Clarksburg Publishing Co. 
v. FCC, supra, at 222, 522, 


" ... [U]nless the Commission is properly as- 
sured that its action will serve the public interest, 


it should not make any grant.” 
The Commission certainly cannot proceed, in the disposition of its 
business, to grant any and every application before it unless an outside 
party makes objection thereto. The Commission has its own responsi- 


bility, in each case, to define and apply the public interest standard. 


We submit to this Court that, in any case, an action by the Commis- 
sion must be supported by a record which affirmatively and clearly dem- 
onstrates that that action is consistent with the public interest. Although 
the Commission may, in a given case and under proper circumstances, 
have "discretion" to consider procedural matters relating to the effi- 
cient conduct of its business as "public interest" factors, it has no 
"discretion", in our view, to ignore the basic statutory public interest 
standard of Section 309(a). That, in our view, is what has been done in 


this case. 
Putting this case in proper perspective, we suppose that, with 


proper rules, appellant's failure to file a pre-grant objection might 
have been considered by the Commission, in its discretion, as one 


factor in determining the public interest (although we re-emphasize 


that the Commission's decision, as opposed to the Government's Brief, 
did not purport to do this). We imagine that the Commission, by the 
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adoption of appropriate rules, could make the failure to file a pre-grant 
objection one factor relative to its public interest determination ona 
petition for reconsideration (and we re-emphasize that the Commission 
rules do not purport to do this), but we deny to the Commission any "dis- 
cretion" to make the failure to file a pre-grant objection the sole and 


controlling public interest consideration where the record in a case 
shows that there are critical defects in the Commission's grant of an 


application. This the Commission decision, we submit, purported to do. 


Several examples may nee to make our position on. ‘this score 
completely clear. Under KOA” and Section 316 of the Act (47 U.S.C. 
Sec. 316), it would seem that a broadcast licensee has a virtually un- 
qualified right to a hearing where its licensed service area is threatened 
by electrical interference. Let us suppose that such a licensee would 
receive interference affecting fifty persons (receiving numerous other 
services) from an applicant who would establish a first local standard 
broadcast service in a substantial community. If sucha licensee filed 
a pre-grant objection, it may be that KOA, Sections 309 (a) and 316 would 
give him an unqualified right to hearing. But let us suppose that the li- 
censee files no pre-grant objection and asserts its right to hearing solely 
through a Section 405 petition. We persist in the view that if the Commis- 
sion, under these circumstances, dismissed the licensee's petition as 
"defective'', there would be error. However, if the Commission, with 
proper rules on its books found that the establishment of the proposed 
new service far outweighed the interference to be received by fifty people 
and considered the licensee's "late" assertion of its rights as another 
factor militating against a hearing, it might validly, "in its discretion", 
refuse to set aside its grant and order a hearing. | 


On the other hand, if a licensee, having properly established its 
"standing" filed a petition for reconsideration (having filed no pre-grant 


1 Federal Communications Commission v. National Broadcasting Company 
(KOA), 319 U.S. 239 (1943). 
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objection and having given no valid excuse for that failure) pointed out 
that an application just granted by the Commission is controlled by 
aliens, could it be seriously urged that the Commission could refuse, 


in its discretion”, to set aside the grant it had made? 


Thus, though we may concede that in a proper case and with proper 
rules, purely procedural considerations may validly constitute one factor 
bearing upon the "public interest." But we deny that the Commission can 
make that same factor the sole and controlling public interest considera- 
tion as it has apparently attempted to do in its present rules and as it 


certainly did in dismissing appellant's petition as "defective." 


This Court must therefore look at the merits, as the Commission 
should have done, in this perspective. As we have shown, the grant made 
by the Commissionis in plain violation of the statutory requirement of Sec- 
tion 325 (a) and the record further shows that there is a threatened sub- 
stantial loss of local television service as the result of a proposed pro- 
gram duplication from a distant station which is needless and useless 
from the public standpoint. Public benefit sufficient to outweigh this 


threatened loss was neither found nor considered by the Commission. 


The Commission had no discretion simply to ignore these matters 
as it purported to do by the dismissal of appellant's petition. Upon the 
basis of the entire record, there is no affirmative public interest reason 


apparent to justify permitting its grant to stand. 


The cases relied upon by the Commission in its brief are not to 
the contrary. In both Kentucky * and Colorado, ” principally relied upon 
by the Government in its Brief, the Commission had before it a full hear- 
ing record from which it could rationally and reasonably derive its 


: Kentucky Broadcasting Corp. v. FCC, 84 U.S. App. D.C. 383, 174 F.2d 38 
(1949). 


2 Colorado Radio Corp. v. FCC, 73 U.S. App. D.C. 225, 118 F.2d 24 (1941). 


19 


necessary public interest findings and conclusions. The Commission 
merely refused to reopen the record and order further hearing on al- 
legations which were not timely raised, as required by properly drawn 
rules, and which were neither critical nor essential to its public interest 
determinations. As in our examples set forth above, the procedural con- 
Sideration in these cases merely constituted one public interest factor 
which, along with other substantial facts and evidence of record, weighed 
against grant of the relief which the appellants there requested. In both 
of these cases (the majority opinion in Kentucky and the concurring opin- 
ion in Colorado), the Court made clear, as the Commission decisions be- 
low had made clear, that, without the additional evidence which the appel- 
lants there sought to adduce, the Commission's public interest determi- 
nations were fully supported by the record. But, in the present case, 

the record does not support the Commission's findings orl conclusions 
and the procedural consideration relied upon by the Commission was not 
considered as one public interest factor: it was dispositive of the entire 


case. | 


Southwestern Publishing Co. v. FCC, 100 U.S. App. D.C. 251, 243 F. 
2d 824 (1957), was a case in which this Court dismissed two appeals because 
the appellants had failed to establish the requisite standing specified by 
Section 402 (b) of the Act (47 U.S.C. Sec. 402(b)). There appears in that 
case a dictum concerning discretion and abuse of discretion which is 
entirely unrelated, and of no value to, the disposition of this case. 


SUMMATION 


The Commission below should not have dismissed appellant's peti- 
tion as "defective." Appellant had a right, under the Act,|/to seek recon- 


sideration of the grant in question and was entitled to a decision on the 


merits. On the merits, the Commission might have properly considered, 
as one factor affecting the public interest, appellant's failure to filea 
pre-grant objection, particularly if the Commission rules had properly 
called for the consideration of such matters under Section 405. 
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But this the Commission did not purport to do either by its rules or 


in its decision. It rather held that appellant's failure to file a pre-grant 


objection was an absolute bar to the filing of a petition for reconsidera- 


tion. Moreover, it failed to articulate for this Court reasons and findings 
of fact which could support the conclusion required by statute: that its 
grant is in the public interest. Nor is that conclusion otherwise apparent 


from this record. 


Accordingly, we ask this Court to set aside the Commission's action 
and remand this case to the Commission for such further proceedings, 
including evidentiary hearing, as are necessary for the compilation of a 


record from which necessary public interest determinations canbe made. 


Respectfully submitted, 


JAMES A. McKENNA, Jr. 
VERNON L. WILKINSON 
ROBERT W. COLL 


McKenna and Wilkinson 
1735 DeSales St., N. W. 
Washington 36, D. C. 


Counsel for Appellant. 


October 23, 1963. 


“ 
< 
a 
a 
“ 
< 
uv 
<6 
~ 
w 
x 
- 


z 
& 
Vv 
R 


t 

R 
us 
ae 
re 
Ps 
3% 
3 
z 
$ 
e 


BRIEF OF APPELLEE 


i ———== 
OOF CClleee_—eu—5—503$0o3RReFe—S S$ ete 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,957 


SPRINGFIELD TELEVISION BROADCASTING CORPORATION, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


MILLERS RIVER TRANSLATORS, INC., 
Intervenor. 


ON APPEAL FROM A MEMORANDUM OPINION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


United States Court of Appeals 


FLED oct 8 1963 MAX D. PAGLIN, 


General Counsel, 


Wotban Vests DANIEL R. OHLBAUM, 


CLERK Associate General Counsel, 


MICHAEL FINKELSTEIN, 
Counsel. 


Federal Commnications Commission 
Washington, D.C. 20554 


STATEMENT OF QUESTION PRESENTED 


The question presented, as agreed to by the parties ina stipulation 


approved by the Court on August 27, 1963 is as follows: 

Whether the dismissal by the Federal Gonmunsearrons Commission of 
appellant's petition for reconsideration (timely filed pursuant to Sec- 
tion 405 of the Communications Act) directed against the Commission's 
grant without hearing of intervenor's application for a television trans- 
lator station proposing duplication of the network programs carried by 
appellant's television broadcast station and the refusal of the Com- 


mission to set aside said grant and order an evidentiary hearing on 


the allegations in appellant's petition for reconsideration, were 


arbitrary, capricious and otherwise erroneous. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


a ee 
No. 17,957 
a 


SPRINGFIELD TELEVISION BROADCASTING CORPORATION, 
| Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
‘Appellee, 


MILLERS RIVER TRANSLATORS, INC.., 
‘Intervenor. 


ON APPEAL FROM A MEMORANDUM OPINION AND ORDER OF ‘THE 
FEDERAL COMMUNICATIONS COMMISSION 


—— 
BRIEF OF APPELLEE 

COUNTERSTATEMENT OF THE CASE 

—— eee EE CASE 


The appellant's statement of the case is somewhat argumentative. 
It is therefore believed that the following additional statement would 
be of assistance to the Court. 

This is an appeal filed pursuant to Section 402 (b) (6) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402 (b) (6), from a 


Memorandum Opinion and Order (R. 123-126) adopted May 29, 1963, which 


dismissed appellant's petition for reconsideration of fre Commission*«, 


gran g0 application of intervenor Millers River Translators, Inc. 
-itters"River) for a construction permit for a URE fekere high fre: 
—quency} television broadcast translator station,’ aay ettant 9 petition 
for reconsideration was dismissed on the grounds that (1) appellant 
N 


G ay Cia. 


sales 
had not filed a pre-grant objection to the Millers River application, 


and (2) the petition for reconsideration did not warrant setting aside 


. 


the grant of the Millers River application. Wk Offrn . 


The pertinent facts are as follows: 

On August 17,°1962, Millers River filed with the Commission 
an application to construct a television broadcast translator station 

V/ 
at Athol, Massachusetts to operate on UHF Channel 72 (R. 1-15). In 
accordance with the preference of more than 95% of those Athol resi- 
dents polled by the Selectmen of Athol, the Millers River application 
proposed to rebroadcast the signals of Station WBZ-TV Boston, Massachu- 
setts rather than the signals of Station WRLP, Greenfield, Massachu- 
setts, licensed to appellant Springfield Television Broadcasting 
Corporation (R. 86-87). A non-profit organization, Millers River 
proposed to obtain the necessary finances for the construction and 
operation of the translator through subscriptions by residents of the 
Athol area (R. 82-83). 

Pursuant to Section 1.359 of the Commission's Rules and Regu- 
lations, 47 CFR 1.359, notice of the filing of the Millers River ap- 
plication was published in the Athol, Massachusetts, Daily News on 
September 9, 1962 (R. 23). The notice stated, inter alia, that “the 
1/7 A television broadcast translator station is defined in the Com- 
mission's rules as follows (Section 4.70i(a), 47 CFR 4.701(a)): 

"A station in'the broadcasting service cperated for 

the purpose of retransmitting the signals of a teile- 

vision broadcast station or another television broad- 

cast translator station, by means of direct frequency 

conversion and amplification of the incoming signals 


without significantly altering any characteristic of 
the incoming signal other than its frequency and 


(cont? d) 


Pes 
translator will retelecast signals from... WBZ, Channel 4, in Bos- 
ton” (R. 23). | 

On January 30, 1963 the Millers River applicutton was granted 
by the Commission (R. 36). Thereafter, on March 1, 1963 -- about 7 
months after the filing of the Millers River application and about 
6 months after the publication of the notice thereof in Athol -- 
appellant Springfield for the first time notified the Commission of 
objections to the grant. Springfield is the licensee of television 
broadcast Station WRLP, Greenfield, Massachusetts, which operates 
on UHF Channel 32 (R. 40). Until May 1, 1963, it was also the hold- 
er of a construction permit for a UHF television broadcast translator 
station to operate at Athol, which was never built (R. 126). The 
permit was relinquished at that time. In addition to Greenfield, 


Station WRLP is authorized to identify on the air with Keene, New 


Hampshire, and Brattleboro, Vermont (R. 45-46), and its signal is 
2 / 


carried by a CATV system operating in Athol (R. 92). r 


i/ (cont'd) amplitude, for the purpose of ae television 


reception to the general public.’ 
The purpose of translators is stated to be Seen 4. -731(a), GY a) 


“Television broadcast translator stations provide 

a means whereby the signals of television broad- 

cast stations may be retransmitted to areas in 

which direct reception of such television broad- ee 
cast stations is unsatisfactory due to distance 


or intervening terrain barriers.” | es 


| 
Television translators may be licensed to a television licensee, or 
any other qualified person or group. Section 4.732,/47 CFR 4. 733, 


2/ A CATV is a community antenna television system. jIt consists of 
an antenna which picks up the signal of a distant television broad- 
cast station, and wire cable distribution of the signal to the homes 
of individuals. Either wire or radio may be utilized to bring the 
signal from the receiving antenna to the point where) individual wire 
distribution is made . Most CATVs are commercial ventures. 


poe ae 

In reliance on Section 405 of the Communications Act, 47 
U.S.C. 405, and Section 1.84 of the Commission's Rules and Regu- 
lations, 47 CFR 1.84, Springfield filed a Petition for Reconsidera- 
tion requesting that the Commission set aside the grant of the 
Millers River application and designate the application for eviden- 


tiary hearing (R. 40-65). At the same time, Springfield also filed 


a Petition to Stay the effectiveness of the grant of the Millers 
3/ 
River application (R. 67-72). 


Springfield stated that it had not filed an earlier objec- 
tion to a grant of the Millers River application because it “did 
not feel that the Commission would act favorably upon the Millers 
River proposal .. .” (R. 45). It argued that despite its failure 
to file a pre-grant petition to deny, the grant of the Millers River 
application should be set aside and the application designated for 
hearing on issues relating inter alia, to whether Millers River had 
obtained rebroadcast authority from Station WBZ pursuant to Section 
325(a) of the Communications Act, 47 U.S.C. sees and Section 
4.784(b) of the Commission's Rules and Regulations, 47 CFR 4.784 (b) 


ory 


3/ On April 23, 1963 the Commission denied Springfield's Petition 
for Stay (R. 121-122). Since this aspect of the proceeding is not 
relevant to this appeal it will not be discussed further. 


4/ Section 325(a) provides in pertinent part, "7 * * * * nor 
Shall any broadcasting station rebroadcast the program or any 
part thereof of another broadcasting station without the ex- 
press authority of the originating station.” 


dsiees 
(R. 41-42), and whether "the impact of the proposed television trans- 
lator station upon television station WRLP . . ,. will be such as to 
cause the demise or affect the ability of WRLP to saaneeee and main- 
tain local live programming in the public interest,” (R. 43-44). 


Springfield alleged that the National Broadeasting Company (NBC), 


with which Stations WBZ-TV and WRLP are affiliated, had informed 


Millers River "it would not be authorized by NBC to pickup its pro- 
grams from WBZ-TV" (R. 44). Springfield further alleged that Athol 
is located 18 miles from the site of the WRLP transmitter (R. 48), 
and is within the predicted theoretical city grade service contour 
of WRLP (R. 122). It stated that it regularly carries the full sched- 
ule of programs presented by the NBC network (R. 46) , that the Millers 
River proposal would result in a duplication of thal pecavens broad- 
cast by WRLP, and that such duplication would deprive WRLP of viewers 
to the extent that it would cause either the demise of WRLP or a 
curtailment of its ability to serve local needs (R. 54-56). 

Springfield stated further that until 1962 station WRLP was 
operated at a loss ~~ in part because of the conflict from CATV sys- 
tems operating in the station's service area (R. 53, 115) -- and in 
that year the station showed a net profit of about $25.00 (R. 47-48). 
Although Springfield did not name the CATV systems operating in its 
service area, it did state that the Athol system was not a competi- 
tor. Thus Springfield stated that (R. 115): 

It is in direct competition with CATV systems 

within its entire service area, It did not 


alleged nor does it now allege that it is in 
direct competition with the CATV system in Athol. 


=) bre 
Finally, apparently as an alternative to the evidentiary hear- 
ing requested, Springfield indicated that it was willing to permit 
Millers River to rebroadcast the programs of WRLP and that NBC would 
concur in this arrangement (R. 52-55). 
On March 22, 1963, Millers River moved to dismiss Springfield's 


Petition for Reconsideration on the grounds that Springfield had fail- 


ed to file a pre-grant Petition to Deny the Millers River application 
S/ 
pursuant to Section 309(d) of the Communications Act, 47 U.S.C. 309 (da), 


and Section 1.84(b) of the Commission's Rules and Regulations, 47 CFR 
1.84(b) (R. 76-96). Additionally, Millers River submitted a letter 
from Station WBZ-TV in response to the Millers River request for re- 


broadcast permission, which stated in pertinent part: 


* ke & OF 


Station WBZ-TV welcomes the opportunity to co- 
operate with you in bringing television service 
to the residents of this community, and we are 
pleased to give you the permission you request. 
In view of the possible rights and interests of 
others (i.e. networks, film suppliers, sponsors, 
labor unions, etc.) in our broadcasts, and for 
other reasons, it is necessary that our consent 
to the rebroadcast of our programs be given with 
the understanding that we may, in our sole and 
absolute discretion, revoke the permission granted 
herein at any time and without advance notice and 
with the further understanding that the rebroadcasts 
of Station WBZ-TV's signals by you shall be subject 
to the following terms and conditions: 


1. That you will operate the said system pursuant 
to any legal requirements imposed by any federal 
or state regulatory agency and all other applicable 
laws and requirements. 


2. That the permission given is limited to elec- 
tronic signals and conveys no right of any kind 


3/ Pertinent portions of Section 309(d) are set out in the Appendix. 


ie 


to the programs broadcast by Station WBZ-TV or 
information contained herein, it being understood 
that you will obtain the consent of the networks 
with which the station is affiliated and of any 
other party or parties having any property right 
or other interest in any of our programs or in the 
content thereof. 


3. That you are not authorized to nebvoaicasr any 
shows or programs as to the rebroadcast of which 
WBZ-TV is prohibited from giving its consent.) Such 
shows may include, but are not limited to, feature 
films, syndicated films and cartoons. As to such 
shows, you agree to obtain the right to rebroadcast 
from the film company or other legal entity from 
which Station WBZ-TV obtained its right to telecast 
such shows. (R. 95-96). 


* * * 


| 
And, in a sworn affidavit by the president of Millers River attached 


to the Millers River Motion, it was stated that "the great majority 
of television receivers in Athol can receive WRLP only by means of 
a cable system and that only a small portion of the ewers can view 
the station directly” (R. 87). | 

Springfield replied to the Millers River motion on April ll, 
1963 (R. 108-117). It did not controvert the contentions in the 
affidavit submitted with the Millers River Motion to Dismiss. 

On May 29, 1963 the Commission granted the Millers River Motion 
to Dismiss Springfield's Petition for Reconsideration (R. 123-126). 
The Commission stated inter alia (R. 124): | 

Springfield's failure to raise the matter previously, 

or satisfactorily to justify this failure, as required 


by Section 1.84(b) and (c) of the Rules, renders its 
instant petition for reconsideration defective. 2/ 


27 This paragraph relies on the historical considerations 
which led the Commission to conclude that it should 
very stringently limit the availability of the petition 
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for rehearing, filed pursuant to Section 405 of the 
Act, in cases where a precedent pre-grant petition 
to deny, pursuant to Section 309(d) of the Act had 
not been filed. 
The Commission, nevertheless, considered the merits of Springfield's 


petition on its own motion but found no ground for setting aside the 


grant of the Millers River application. The Commission concluded that 


the letter from WBZ-TV to Millers River, "however conditioned for the 
benefit of WBZ-TV, satisfies the requirements both of the Act and of 
the Rules and constitutes adequate rebroadcast consent within the 
meaning of both.” (R. 125). And, with respect to Springfield's claim 
of adverse impact from the operation of the Millers River translator, 
the Commission found that "Springfield has not shown that station WRLP 


provides service to Athol.” (R. 125). 


nai 
SUMMARY OF ARGUMENT | 

The Commission properly determined that since appellant had 
not filed a pre-grant petition to deny the Millers River appli- 
cation, pursuant to Section 309(d) of the Goliunncestiona Act, 47 
U.S.C. 309(d), its petition for reconsideration should be dismissed. 
Section 1.84 of the Rules and Regulations of the Commission, 47 CFR 
1.84, precludes the filing of such a petition for reconsideration 
where good cause is not shown for the failure to raise objections 
prior to a grant of an application. 

Section 1.84 of the Commission's Rules and Regulations is 
a valid exercise of the discretion and rule-making authority vested 
in the Commission by Section 405 of the Communications Act, 47 U.S.C. 
405. See also Kentucky Broadcasting Corp. v. Fedeval Communications 
Commission, 84 U.S. App. D.C. 383, 386, 174 F.2d 38, Yl. The rule 
fully accords with the manner in which Congress intended that the 
Commission exercise its discretion over petitions fae reconsidera- 
tion in cases where a pre-grant petition to deny has not been filed, 
and conforms as well to the basic distinctions between, and the 
historical evolution of, Sections 309 and 405 of the Communications 
Act. 


The Commission also properly determined that appellant's 


petition for reconsideration did not come within any of the excul- 


patory provisions of Section 1.84, and that appellant's reliance 


on Section 1.84(c) (3), providing for the granting of a petition 
for reconsideration if "required in the public interest", was mis- 


placed. Section 1.84(c) (3) requires more than the presentation of 


2 Oem 
a material question of fact that would entitle a petitioner to the 
relief requested if presented in a pre-grant petition to deny. It 
requires the allegation of facts sufficiently significant to warrant 
setting aside a grant already made, at the instance of one who did 
not properly raise his objections prior to a grant. 

In any event, the Commission did consider appellant's 
allegations, and properly found that there was no basis for setting 
aside the grant of the Millers River application and designating it 
for an evidentiary hearing. Reconsideration is a matter of dis- 
cretion, United States v. Pierce Auto Lines, 327 U.S. 515; South- 
western Publishing Co. v. Federal Communications Commission, 100 
U. S. App. D.C. 251, 243 F.2d 829,and the Commission should not be 
considered as having abused its discretion if its decision had a 
reasonable basis. Cf. Coastal Bend Television Co. v. Federal 


Communications Commission, 98 U.S. App. D.C. 25, 234 F.2d 686. The 


Commission's findings that appellant's station WRLP did not serve 


Athol, Massachusetts, and that Millers River had the requisite re- 
broadcast permission from station WBZ-TV had a reasonable factual 


basis. 


ari is aes 
ARGUMENT 
SECTION 1.84 IS A VALID REGULATION UNDER 
THE AUTHORITY CONFERRED UPON THE COMMIS-— 
SION BY THE COMMUNICATIONS ACT. 
SME CATIONS ACT 

The Commission dismissed Springfield's petition for reconsidera- 
tion under Section 1.84 of the rules, because Springfield had not filed 
a petition to deny prior to the grant and had failed to bring itself 
within any of the provisions of the rule which permit consideration 
of matters not timely raised. Springfield urges (Br. 36-38) that the 
rule is arbitrary to the extent it precludes consideration of relevant 
matters on reconsideration, whether they could have :been raised prior 
to a grant or not, We believe that the rule constitutes a reasonable 
exercise of the Commission's discretion to make rules governing the 
filing of petitions for rehearing or reconsideration. 

In Section 405 of the Communications Act, Congress committed 
reconsideration to the discretion of the Commission, with the standards 
to be enunciated by Commission rule. Thus, the section states that: 

", . . it shall be lawful for such authority,; whether 

it be the Commission or other authority designated under 

Section 5(d)(1), in its discretion, to grant such a re- 

hearing . . . Rehearings shall be governed by such general 

rules as the Commission may establish, except that no 

evidence other than newly discovered evidence, evidence 

which has become available only since the original taking 

of evidence, or evidence which the Commission or designated 

authority within the Commission believes should have 


been taken in the original proceeding shall be taken on 
any rehearing.” 6/ 


6/7 It may be noted that the 1960 amendments to the Communications Act 


did not alter this provision. Indeed, the only material change in 
Section 405 in 1960 was the addition of a requirement that the Com- 
mission in acting on a petition for reconsideration state the basis 
for the action taken. See Public Law 86-752, approved September 13, 
1960, 74 Stat. 892. 


SED 
This grant of authority, which applies not only to the pro- 
cedures to be utilized once rehearing has been granted, but to the 
question of whether rehearing should be granted at all, Kentucky 


Broadcasting Corp. v. Federal Communications Commission, 84 U.S. App. 


D.C. 383, 386, 174 F.2d 38, 41 fully authorizes the rules applied 
7/ 


to Springfield’s petition. 
Section 1.84. in requiring a reasonable diligence in raising 
questions concerning proposed license grants, clearly does not con- 


stitute an exercise of “the Congressional power of repeal” (App. 
8/ 
BY. 37), but rather a valid exercise of the discretion explicitly 


conferred upon the Commission. Cf. Kentucky Broadcasting Corp. v. 
Federal Communications Commission, supra; Guinan v. Federal Communi- 
cations Commission, lll U.S. App. D.C. 371, 375-376, 297 F.2d 782, 
786-787. Moreover, the rule fully accords with the manner in which 
the Congress intended that the Commission exercise its discretion in 
cases where pre-grant petitions to deny are not filed. 

Appellant recognizes (App. Br. 34) that it was the intent of 
Congress in amending Section 309 of the Communications Act in 1960 


FL In Kentucky Broadcasting, the Commission denied a petition for 
rehearing on the ground that petitioner did not comply with Section 
1.84(c)(2) (then Section 1.893(a)) of the Commission's Rules and 
Regulations. At that time, Section 405 of the Communications Act 
did not contain the provision, enacted in 1952, relating to the 
admissibility of new evidence. See Public Law 82-554, approved 
July 16, 1952, 66 Stat. 720. In affirming, this Court relied 
solely on the Commission's rule. 


8/ American Broadcasting-Paramount Theatres, Inc. v. Federal Com- 
munications Commission, 113 U.S. App. D.C. 1, 6, 303 F.2d 766, 771. 


It may be noted that in American Broadcasting, the appellant claimed 
the Commission erred in failing to atford it a hearing pursuant to 
Section 316 of the Communications Act, 47 U.S.C.316. Unlike Section 
405, Section 316 is mandatory in its extension of an opportunity to 
be heard. 


Vv 
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(Communications Act Amendments, 1960, 74 Stat. 889) to substitute a 
pre-grant procedure based upon a "Petition to Deny" for the “post- 
grant protest" formerly embodied in Section 309(c) of the fee In 


reporting this amendment, which was eventually passed without material 


ie House Committee on Interstate and Foreign Commerce stated: 
7 


. . The Committee wishes to make clear that, in 

any situation where a petition to deny could have 

been filed by a party in interest prior to grant, 

the normal standards with respect to petitions for 

rehearing will apply, so that (1) no matter may be 

raised in a petition for rehearing which could have 

been raised with diligence by a petition to deny, and 

(2) any matter that was raised in a petition to deny 

and disposed of by the Commission need not be con- 

sidered or discussed in detail if it is raised sea a ate 

In other words, whether or not it was the intent of the Con- 
gress in amending Section 309 to provide for a "mandatory" pre-grant 
procedure, it is clear that Congress fully anticipated, and was in 
full agreement with, the Commission's requirement that a petition 
for reconsideration filed pursuant to Section 405 of the Act, when 
not preceded by a petition to deny filed pursuant to Section 309(d) 
of the Act, fulfill the conditions specified in Section 1.84 of the 
Commission's Rules and Regulations. 

The limitations imposed by the Commission upon the right to 
seek reconsideration fully conform to the basic distinction in pur- 
pose between Sections 309(d) and 405 of the Communications Act. 

9/ See Public Law 82-554, approved July 16, 1952, 66 Stat. 715. 
LO/H. Rept. No. 1800, 86th Cong., 2d Sess., p. 14. See also S. 
Rept. No. 690, 86th Cong., lst Sess.,pp. 2-3; see also Hearings 
on Communications Act Amendments, Subcommittee of the Committee on 


Interstate and Foreign Commerce, House of Representatives, 86th 
Cong., 2d Sess., pp. 95, 131, 134. 


Epiiune 


L/S 
As enacted in 1952, the post-grant protest provisions of Section 


309(c) provided for petitions challenging the grant of applications 
without hearing, and the hearing provided for was more a matter of 
right to the petitioner than within the discretion of the Commission. 
See S. Rept. No. 44, 82d Cong., lst Sess., p.~ 8; H. Rept. No. 1750, 
82d Cong., 2d Sess., p. 11; Cf. Valley Broadcasting Co. v. Federal 
Communications Commission, 99 U.S. App. D.C. 156, 159, 237 F.2d 784, 
787. Accordingly, petitions filed pursuant to Section 309(c) were 
subject to stringent statutory pleadings requirements which, once 
fulfilled, entitled the petitioner to a hearing. See, e.g., Federal 
Broadcasting System _ vy, Federal Communications Commission, 96 U.S. 


App. D.C. 260, 225 F.2d 560. These strict requirements have been 
12/ 


carried over, with increased strictness into Section 309(d) of the 
Act, which also states precise standards for designating an applica- 
tion for hearing. 

Section 405, on the other hand, was intended primarily to 


provide a remedy in cases where a Commission hearing had been con- 


ll/ Public Law 82-554, approved July 16, 1952, 66 Stat. 715. 


12/ The statutory pleading requirements of Section 309(c) were made 
more stringent in the substituted Section 309(d). Compare Public 
Law 82-554, approved July 16, 1952, 66 Stat. 715 ("any protest so 
filed shall contain such allegations of fact as will show the pro- 
testant to be a party in interest and shall specify with particu- 
larity the facts, matters and things relied upon . . -') with Public 
Law 86-752, approved September 13, 1960, 74 Stat. 891 ("The peti- 
tion shall contain specific allegations of fact sufficient to show 
that the petitioner is a party in interest and that a grant of the 
application would be prima facie inconsistent with {the public in- 
terest.] Such allegations of fact shall, except for those of which 
official notice may be taken, be supported by affidavit of a person 
or persons with personal knowledge thereof.") 


15 - 
cluded. See S. Rept. No. 781, 73d Cong., 2d Sess.,, p. 10; H.Rept. 
No. 1850, 73d Cong., 2d Sess., p. 7. And it has always been a 


matter of Commission discretion whether to grant rehearing pursuant 


| 
to Section 405. Moreover, Section 405 always has authorized the 


Commission to enact “general rules" to govern its application. 
Accordingly, unlike either Section 309(c) or the present Section 
309(d), Section 405 contains no strict pleading venud nents. and 
does not require that the Commission order a hearing upon a certain 
showing being made by the petitioner. 
Thus, it is clear that Sections 309(c) and #05 did not pro- 


13/ 
vide identical remedies. It is even clearer that| Section 309 (d) 


and Section 405 have different functions and are governed by differ- 
ent considerations. Congress obviously did not intend them to be 
interchangeable remedies different only in the timing of their util- 


ization. A more reasonable conclusion, and one fully consistent with 


| 
the historical evolution of the two sections, is that the Communica- 
tions Act contemplates that a petitioner claiming a right to a hear- 


ing shall present his objections to a grant prior to the grant of 
| 


13/7 It may be noted at this point that the reference in Section 405 


to a petitioner "who was not a party to the proceeding resulting 

in” the action of which reconsideration is sought, was added to the 
Section in 1952. Compare Public Law 73-416, approved June 19201934. 
48 Stat. 1095, with Public Law 82-554, approved July 16, 1952, 66 
Stat. 720. At that time, however, Section 309 of the Act still 
provided for a post-grant protest procedure. See p.13, supra. 
Therefore, appellant's construction of such reference, i.e., that 
it makes Section 405 interchangeable with Section |309(d) and 
available as a remedy in cases where Section 309(d)) had not been 
utilized, (App. Br., p. 37), is untenable. 


Pape ee 
the application challenged. Moreover, the adoption by the Commission 
of a rule requiring timely presentation of claims fully comports with 


this Court’s stricture in Colorado Radio Corp. v. Federal Communica- 


tions Commission, 73 U.S. App. D.C. 225, 227, 118 F.2d 24, 26, that: 


Now that the decision has gone against it, the ap- 
pellant wants a chance to persuade the Commission 
with a supplemental record. We cannot allow the 
appellant to sit back and hope that a decision will 
be in its favor and then, when it isn't to parry 

with an offer of more evidence. No judging process 
in any branch of government could operate efficiently 
and accurately if such a procedure were allowed. 


II. THE COMMISSION PROPERLY DISMISSED APPELLANT'S 
PETITION FOR RECONSIDERATION FOR FAILURE TO 
COMPLY WITH SECTION 1.84 OF THE COMMISSION'S 
RULES AND REGULATIONS. 


Section 1.84(b}) of the Commission's Rules and Regulations, 
u7 CFR 1.84(b) provides that a party filing a petition for recon- 
sideration “who is not a party to the proceeding . . . shall show 
good reason why it was not possible for him to participate in the 

14y/ 
earlier stages of the proceeding.” Section 1.84(c) provides that 
if a petition for reconsideration relies upon "facts which have not 
previously been presented to the Commission” it "will be granted 
only under the following circumstances: 

(1) The facts relied on relate to events which 

have occurred or circumstances which have changed 

since the last opportunity to present such matters; 

(2) The facts relied on were unknown to petitioner 

until after his last opportunity to present such 

matters; and he could not through the exercise of 

ordinary diligence have learned of the facts in 


question prior to such opportunity; or 


—————— ee 
14/7 Sections1.84 (b) and (c) are set out in pertinent part in the 
Appendix hereto. 
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(3) The Commission or the designated authérity 
determines that consideration of the facts 
relied on is required in the public interest.’ 
Appellant did not take advantage of the procedures of Sec-~ 
tion 309(d) of the Act to file a petition to deny before the Com- 
mission acted on the Millers River application, or in any other 
way notify the Commission of its objections prior ‘ the grant of 
the application. It was not a party to the Proceeding until it 
sought reconsideration, and it makes no substantial | |Claim that it 
comes within any of the exculpatory provisions of the rules, Ap- 
pellant claims, however, that under Paragraph (3) of Section 1. 84 (c) 
the Commission requires for the granting of the relief requested no 
greater showing than is required in a petition to deny filed pur- 
Suant to Section 309 of the Act, viz., the presence of "a substan- 
tial and material question of fact," which indicates that a grant 


may not meet the public interest standard. (Br. 34-36.) 


Appellant concedes (Br. p. 35) that this interpretation of 


tion. We think it clear that a Commission rule, like a statute, is 
not to be read so that one part nullifies another. Rpocioaee: Ss view 
would render the more stringent limitations of paragraphs (2) and (3) 


meaningless. It hardly can be concluded that in adding paragraph 


4 Paragraph (3) was added to Section 1. ee Section 
T7181) by Order adopted June 7, 1962. 27 F.R 5660. 


SSS: 

(3), the Commission intended to abrogate the other, restrictive con- 
ditions of the subsection and to provide for the disposition of a 
petition for reconsideration (filed after a grant has been made and 
not preceded by a pre-grant petition to deny) on the same basis as 
a petition to Haas 

Paragraph (3) of Section 1.84(c) does not say, as appellant 
suggests, that a petition for reconsideration will be granted if facts 
are alleged which, if timely raised, might be relevant and material. 
It does say that a petition will be granted if the Commission deter- 
mines that consideration of the facts relied upon is required in the 
public interest. There are numerous questions that, presented in a 
pre-grant petition to deny may pose a "material question of fact” 
requiring resolution by evidentiary hearing but, presented for the 
first time in a post-grant petition for reconsideration, may not be of 
such significance and magnitude as to warrant re-opening a proceeding 


already concluded. Cf£. Colorado Radio Corp. v. Federal Communica- 


tions Commission, supra. Clearly, the disposition of such questions 


need not be by “whim or caprice," as appellant urges (Br. 35) but, 
as was the case here, by the exercise of sound judgment based upon 


all the factors presented. 


a re 
16/ The Commission in dismissing appellant's petition for recon- 
sideration for failure to comply with Section 1.84(c), was careful 
to note: 
"% * * the historical considerations which led the Commis- 
sion to conclude that it should very stringently limit the 
availability of the petition for rehearing filed pursuant 
to Section 405 of the Act, in cases where a precedent pre- 
grant petition to deny, pursuant to Section 309(d) of the 
Act had not been filed.” (R. 124). 
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III. THE COMMISSION'S DETERMINATION THAT APPELLANT? S 
PETITION FOR RECONSIDERATION DID NOT WARRANT THE 
RELIEF REQUESTED WAS A PROPER EXERCISE OF THE COM- 
MISSION? S DISCRETION UNDER SECTION 405 OF THE COM- 
MUNICATIONS ACT, 

The Commission properly exercised its discretion in determining 
that the grant to Millers River should not be set aside upon the basis 
of Springfield's allegations. This clearly was not. 'a case where the 
public interest required setting aside the grant despite the failure 
of Springfield to present its objections before the | grant was made, 
and despite its failure to show any good cause for its late appear- 
ance, In the absence of a showing of an abuse of discretion, the Com- 


mission's action must stand. United States v. Pierce Auto Lines, 327 
SSeS Laces! ato anes 


U.S. 515; Southwestern Publishing Company v. Federal Communications 
ee ishing Company cations 


Commission, 100 U.S. App. D.C. 251, 243 F.2a 829. 


Furthermore, the question is not whether the Commission's con- 


clusions are derived from an uncontroverted factual basis C entucky 


Broadcasting Corp. v. Federal Communications Commission, 84 U.S. App. 
—aaetcesting torp — os Lom sszon 


D.C. 383, 174 F.2d 38; Massachusetts Bay Telecasters v. Federal 
—_—_—<—_—asenccasrers Sst 


Communications Commission, 104 U.S. App. D.C. 226, 261 F.2d 55: Colum- 
ns LOMMISSionN OS n 


bia Empire Telecasters, Inc. v. Federal Communications Commission. 97 
S = F 


U.S. App. D.C. 112, 228 F.2a 459, t is rather whether the Commission's 
conclusions have a reasonable factual basis. CE. ase Bend Tele- 
vision Co. v. Federal Communications Commission, 98 U. S. App. D.c. 251 
ee ications Commission, 


255, 234 F.2d 686, 690. See also Hintopolous v. Siuuoneeay 353 U.S 


20 - 
17/ 


725 Hie We believe that the Commission's conclusions that Millers 
River did have the requisite rebroadcast permission from WBZ-TV and 
that appellant did not establish that the grant of the Millers River 
application would “have a cognizable economic effect on Springfield's 
operation” (R. 125) had such a reasonable factual basis. 

With respect to the rebroadcast question, the Commission noted 
that in its letter to Millers River, WBZ-TV stated "we are pleased to 
give you the permission you request.” The Commission concluded that 
(R. 125): 


This statement, however conditioned for the benefit 
of WBZ-TV, satisfies the requirements both of the 
Act and of the Rules and constitutes adequate re- 
broadcast consent within the meaning of both. 


Appellant claims, however, that the conditions contained in the WBZ- 
TV letter were, in effect, conditions precedent, which, until ful- 
filled by Millers River, rendered WBZ-TV's consent inoperative. 


The flaw in appellant's interpretation of the WBZ-TV letter 


in accordance with "basic contract law’ (Br. 33) is that in this 


en 

TL The Court in Coastal Bend stated with respect to an area of Com- 
mission discretion, “So long as the Commission's action in such 

an area of discretion has a reasonable factual and legal basis, we 
may not overturn it.” 98 U.S. App. D.C. at 255, 234 F.2d at 690. 
Appellant's reliance, therefore, on Clarksburg Publishing Co. v. 
Federal Communications Commission, 96 U.S. App. D.C. 211, 225 F.2d 
511; Federal Broadcasting System v. Federal Communications Commission, 
96 U.S. App. D.C. 260, 225 F.2a 560, and other cases involving peti- 
tions filed pursuant to Section 309 of the Communications Act is mis- 
placed. In those cases, action on the petitions was not a matter of 
Commission discretion; indeed, the very existence of a material ques- 
tion of fact entitled the petitioner to the relief requested. See 


also, p. 14, supra. 


Seo 
instance fulfillment of the conditions by Millers River would not, in 
any circumstances, give rise to an obligation or require any perform- 
ance on the part of wea In short, we are not concerned with the 
legal requirements for a valid contract. A more salutory approach to 
the question would be a reference to the purpose of Section 325(a) of 
the Communications Act and the practical operations of rebroadcast 
permission. 

The primary objective of the Congress in enacting Section 325(a) 
was to prevent the undisclosed “pirating” by one broadcast station of 
the signals of another. See Hearings before the Sea Committee on 
Interstate Commerce on S. 1754, 69th Cong., lst Sess., p. 120. Clearly 
having advised WBZ-TV of its desire to rebroadcast its signals, and 
having received permission therefor, albeit conditional, Millers River 
cannot be considered as engaging in “pirating” in vaalweies of Sec- 
tion 325(a). 

Moreover, no useful purpose would have been served by with- 
holding Commission action on the Millers River application. For it is 
possible that Millers River may fulfill the conditions, and it is also 
possible that WBZ-TV may waive any conditions not fulfilled, In any 
event, the failure of Millers River to fulfill any of the conditions 
would be an appropriate subject for Commission consideration at such time 
as Millers River actually rebroadcasts any programs gubject to the con- 


187 Thus, in New Orleans v. Texas & Pacific Railway 'Co., PANU See 3 Les 


334, cited by appellant (Br. 32) the Supreme Court referred to the 
"obligations of the contract”. See also 12 American | Jurisprudence 
849 ff., also cited by appellant. 
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ditions for which it has not secured consent at that time. 

Nor does the refusal of the NBC network to consent to Millers 
River's rebroadcast of NBC programs carried by WBZ-TV,independent of 
the terms and conditions listed in the WBZ-TV letter, warrant a dif- 
ferent conclusion. The Commission has previously held that the “ori- 
ginating station” whose approval for a rebroadcast must be secured 
under Section 325(a) is the station whose signals are physically in- 
tercepted and retransmitted, without regard to the source or ownership 
of the program material contained in the broadcast transmission. Re- 
port on Amendment of Rebroadcasting Rules, 1 Pike & Fischer, R.R. (pt. 
3) 91:1131. As the Commission's report makes clear, this interpreta- 
tion is supported by both the language and legislative history of 
the section. 

With respect to appellant's claim of adverse economic impact 
from the operation of a translator station in Athol, the Commission 
stated(R. 125): 

_ . . Springfield has not shown that Station WRLP 

provides service to Athol. Consequently, the Com- 

mission is unable to find that grant of the instant 

application should have a cognizable economic effect 

on Springfield's operation (footnote omitted). 

Appellant challenges the Commission's conclusion primarily 
on the ground that inasmuch as Athol is located within the predicted 
City Grade Service contour of Station WRLP, the decision of this Court 
in Hall v. Federal Communications Commission, 99 U.S. App. D.C. 86, 
237 F.2d 567, requires a finding that Station WRLP does in fact serve 


19 
Athol. 


as + 

19/ In its brief (Br. pp. 26-27) appellant also appears to argue that, 

in any event, a hearing is required on the economic injury issue 
(cont'd) 
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In the Hall case, however, the Court also indicated that “evi- 
dence of . . . abnormality would, of course, also be sanasetiie and 
might outweigh the probative force of the propagation curves.” 99 
U.S. App. D.C. at 93, 237 F.2d at 574. And, as the Commission's 
memorandum opinion and order dismissing appellant's peeirion for re- 


consideration makes clear, such evidence exists in this case. 
| 


Thus, the Commission noted that appellant "indirectly concedes 
that Athol is not within its service area.” (R. 125). The record shows 
that appellant stated that it "is in direct competition with CATV systems 
within its entire service area", and also stated it does ‘not compete 
with the Athol CATV system. (R. 115.) The Commission further noted 


the uncontroverted affidavit of the president of Millers River, which 
| 
indicated that “only a small portion of the viewers” in Athol receive 
20/ 
direct reception from WRLP. (R. 125.) Finally, the Commission 


19/7 (cont'd) since the Athol CATV system carries the signals of WRLP. 
However, appellant did not in any of its pleadings before the Commission 
raise the question whether the Commission must consider service rendered 
by a CATV system in determining if an existing station would be economic- 
ally injured by the grant of an application for a translator station. 
Indeed, the Athol CATV system was not mentioned at all in appellant's 
petition for reconsideration, and it was mentioned in appellant’s response 
to Millers River's motion to dismiss only in connection with Spring- 
field's competition with CATV systems. (R. 115.) Therefore, this argu- 
ment comes too late. See Communications Act, Section 405, 47 U.S.C. 

405; Albertson v. Federal Communications Commission, 100'U.S. App. D.C. 
103, 105, 243 F.2d 209, 2ll. 


| 
20/ Federal Broadcasting System v. Federal Communications Commission. 
97 U.S. App. D.C. 293, 297,231 F.2d 246, 250, does not hold, as appellant 


urges (Br. 26) that where there is no direct conflict the Commission 
may not rely upon a sworn statement in an opposition pleading (here,a 
motion to dismiss) directed to a petition for reconsideration. It 

held that it was improper to rely solely upon an opposition pleading as 
a basis for a finding of fact under the old Section 309(¢) protest pro- 
cedure, which did not contemplate going beyond the allegations of the 
protest itself. 


orl ee 

noted that appellant “actually had a construction permit for such a 
translator in Athol.” (R.1a.) Clearly, in the absence of evidence 
to the contrary, the Commission was entitled to give weight to that 
fact as inconsistent with appellant's claim that WRLP serves that 
ON ead Cf. 47 CFR 4.731(a). 

It is clear, therefore, that the Commission had a reasonable 
basis for its determination that no substantial issue of economic 
injury so intense as to be reflected in a curtailment of service to 
the public had been raised. 

CONCLUSION 

For the foregoing reasons, the Commission's Memorandum Opinion 
and Order should be affirmed. 

Respectfully submitted, 


MAX D. PAGLIN, 
General Counsel, 


DANIEL R. OHLBAUM, 
Associate General Counsel, 


MICHAEL FINKELSTEIN, 
= Counsel. 


Federal Communications Commission 
Washington, D.C. 20554 


October 8, 1963 


i 
21/ Such evidence to the contrary can not be found in appellant's 
statement (Br. 28) that it did not construct a translator station 

in Athol because of “increased UHF set conversion” and the presence 
of station WRLP on the Athol CATV system. In the first place, the 
translator that appellant had been authorized to construct would 
itself have broadcast on a UHF channel(R. 126). Secondly, the 
presence of station WRLP on the Athol CATV system does not indicate 
that the signals of station WRLP, without the aid of such CATV system 
(or, indeed, a translator station) reach Athol. 
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APPENDIX 
Communications Act of 1934, as amended: 
Section 309 (d) (1): 


Any party in interest may file with the Commission a petition to 
deny any application (whether as originally filedior as amended) to 
which subsection (b) of this section applies at any time prior to the 
day of Commission grant thereof without hearing or the day of formal 
designation thereof for hearing; except that with respect to any 

the Commission from time to time 

riod (no less than thirty days 
notice by the Commission of the 
lication or of any substantial 


processing. The petitioner shall serve a copy of such petition on 
the applicant. The petition shall contain specific allegations of 
fact sufficient to show that the petitioner is a party in interest 
and that a grant of the application would be prima; facie inconsis- 
tent with subsection (a). Such allegations of fact shall, except 
for those of which official notice may be taken, be supported by 
affidavit of a person or persons with personal knowledge thereof. 
The applicant shall be given the opportunity to file a reply in 
which allegations of fact or denials thereof shall’ similarly be 
supported by affidavit. 


Section 309 (d) (2): 


If the Commission finds on the basis of the application, the 
pleadings filed, or other matters which it may officially notice 
that there are no substantial and material questions of fact and 
that a grant of the application would be consistent with subsec- 
tion (a), it shall make the grant, deny the petition, and issue a 
concise statement of the reasons for denying the petition, which 
statement shall dispose of all substantial issues raised by the 
petition, If a substantial and material question df fact is 
presented or if the Commission for any reason is unable to find 
that grant of the application would be consistent with subsection 
(a), it shall proceed as provided in subsection (e)). 


Rules and Regulations of the Federal Communications Commission: 


Section 184 (b): 


Except where the Commission has denied an application for review 
without specifying reasons therefor, any party to the proceeding, or 
any other person aggrieved or whose interests are adversely affected 
by any action taken by the Commission or by the designated authority, 


- 26 - 


may file a petition requesting reconsideration of the action taken. If 
the petition is filed by a person who is not a party to the proceeding, 
it shall state with particularity the manner in which he is aggrieved or 
his interests are adversely affected by the action taken, and shall show 
good reason why it was not possible for him to participate in the earlier 
stages of the proceeding. 


Section 184(c): 


A petition for reconsideration which relies on facts which have not 
previously been presented to the Commission or to the designated author- 
ity, as the case may be, will be granted only under the following cir- 
cumstances: 


(1) The facts relied on relate to events which have occurred or 
circumstances which have changed since the last opportunity to present 
such matters; 


(2) The facts relied on were unknown to petitioner until after 
his last opportunity to present such matters, and he could not through 
the exercise of ordinary diligence have learned of the facts in ques- 
tion prior to such opportunity; or 


(3) The Commission or the designated authority determines that 
consideration of the facts relied on is required in the public interest. 


